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LAWS OF MENU. 

SON OF BRAHML 

(CONTINUED.) 

SBsaBsssssass^sBK 

CHAPTER THE NINTH* 

Oft Judicaturei on Law, Private and Criminate 
and on the Commercial and Servile Clajfes, 


1. * I NOW will propound the immemorial 

* duties of man and woman, who muft both 

* remain firm in the legal path, whether united 

* or ieparated. 

2. * Day and night mufl: women belteld by 

* their prote 61 ors in a ftate of dependence ; but 

* in lawful and innocent recreations^ though 

* rather addided to them, they may be left at 

* their own difpofaL 

3. * Their fathers proted them in childhood; 

* their huibands protect them in youth; their 

* ions protect them in age i a wtmian is never 

* fit for independence. 

voi.. VI. » 
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4. * Reprehenlible is the father, who gives 

* not his daughter in marriage at the proper 

* time; and the hufl)and, who approaches not 

* his wife in due feaibn; reprehenfihle allb is 

* the Ion, who prote^ hot his mother after the 

* death of her lord. 

5. * Women muft, above all, be retrained 

* from the fmalleft Illicit gratification ; for, not 

* being thus reftrained, they bring forrow on 

* both families : 

6. * Let huibands confider this as the fupreme 

* law, ordained for all clafles ; and let them, 
‘ how weak foeyer, diligently keep their wives 

* under lawful reftridlions j 

7. For he,, who preferves his wife from 
vice, preferves his offspring from fufpkwt of 

* bafardy, his ancient ulages from negleS, his 

* family yrom difgrace, himfblf from angmjh^ and 

* his duty^flw violation^, 

8. * The hufband, after conception by his 

* wife, becomes himfelf an embiyo, and is bom 

* a fecond time here below; for which reafbn 

* the wife is called jJ^d, fince by her {jdyati) 
he is born again : 

9. * Now the wife brings forth a fon endued 

* with limilar qualities to thofc of the father ; 

‘ fo that, with a view to an excellent ofBpring, 

* he muff vigilantly guard his wife. 

10. ‘ No man, indeed^ can wholly reffciaia 
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\ 

* women by violent mealiires ; bnt^ by thefif 

* expedients, they may be reftrained .* 

11. * Let the hulband keep his wife employ- 
^ ed in the colledion and expenditure of wealth, 

* in purification and female duty, in the pre- 

* paration of daily food, and the fiipehntend* 

* ence of houlehold utenfils. 

12. * By confinement at home, even undef 

* afie 61 i 6 nate and oblervant guardians, they are 

* not fecure ; but thofe women are truly fecure, 

* who are guarded by their own good inclina* 

* tions. 

13. * Drinking J^itmus liptor, aflbeiating 

* with evil perfons, abfence from her hulband, 

* rambling abroad, unfeafonable deep, and 

* dwelling in the houfe of another, are fix 

* faults which bring infamy on a married wo- 

* man: 

14. * Such women examine not beauty, nor 

* pay attention to age ; whether their tvoer be 

* handfome or ugly, they think it is enough 

* that he is a man, and purfue their pleafures. 

15. * Through their pafiion for men, their 

* mutable temper, their want of fettled affection, 

* and their perverfe nature J[let them be guard- 

* ed in this world ever lb well) they (bon be- 

* come alienated from their hulbands. 

16. * Yet Ihould their huibands be diligently 
** careful in guarding them ; tliough they well 
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* know the di(pofition, with which the lord of 
' creation formed them: 

17. ' Menu allott^ to liich women a love of 

* their bed, of their feat, and of ornament, im> 

* pure appetites, wcAth, weak flexibility, defire 

* of milchief, and ibad condudl. 

18. * Women have no bufinefs with the 

* texts of the P'i/ld ; thus is the law fully fettled: 

* having, therefore, no evidence of law^ and no 

* knowledge of expiatory texts, finful women 
‘ muft be as foul as falfbhood itfelf; and this is 

* a fixed rule. 

19. * ' To this effect many texts, which may 

* fhow their true difpofition* are chanted in the 

* Vidas: hear now their expiation for fin. 

30. “ That pure blood, "which my mother 
** defiled by adulterous defire, frequenting the 
** houfes of other men,- and violating her duty 
“ to her lord, that blood may my father pu- 
“ rify!” Such is the- teuour of the holy text, 

* lobich her fon, who knows her guilty tnujl pro* 

* nounce for heri 

21. *• And this expiation has been declared 
‘ for every unbecoming thought, which en- 

* ters her mind, concerning infidelity to her 

* hufband ; iince that is the beginning of adpl* 

* tery. 

22. * Whatever be the qualities of the man, 
f with whom a woman is united by lawful 
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* marriage, iuch qualities even flic afllimes ; 

* like a’riyer «»W^th the lea. 

25. * Acshama la , a woman of the lowed 

* birth, being thus united to Vasisht'ha, and 
*Sa'£Anoi^, being united to Manoapa'la, 

* were entitled to very high honour : 

24, * Thele, and other females of low bi^tbi 

* have attained eminence in this world by the 

* refpedive. good qualities of their lords. 

25. * Thus has the law,, ever pure, been pro- 

* pounded for the (Hvil condudl of men and 

* women: hear, next, the laws concerning 

* children, by obedience to which may happi- 

* ne(s be attained in this and the future life. 

a6. * When good women, united with huf- 

* bands in expectation of progeny, eminently 

* fortunate and worthy of reverence, irradiate 

* the houfes qf their lords, between them and 

* goddefles of abundance there is no diverfity 

* whatever. 

27. * The produ^ion of children, the nur- 

* ture of them, when produced,. and the daily 

* fliperintendence of domeftick affairs, are pe« 

* cuUkr to the wife ; 

28. * From the wife alone proceed offspring, 

* good houiehold management, folicitous atten* 

^ tion, moft exquilite carelles, and that heavenly 

* beatitude^ which fhe obtains for the manes of 

* anceftors, and for fAe bujbani bimfelf. 
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2 g. * She, who def^rts not her lord, but 

* keeps in fubjedion to him her heart, her 
^ ipeech, and her body, Oiall attain his manfion 

* in heaven, and, by the virtuous in this world, 

* be called Sddkm^ or good and faithful i 

30. f But a wife, by didoyalty to her huC. 
•* band, lhall incur dilgrace in this life, and be 

* born in the next from the womb of a lhakal, 
or be tormented with horrible di(ea(es, which 

* punilh vipe. 

31. * La ARM now that excellent law, univer- 

* {ally falutary, which was declared, concerning 
i ilTue, by great and good lages formerly born, 

3a. * They confider the male iffdfe of a wo- 
f man as the ion of the lord ; bur, on the fub- 
‘je 61 of that lord, a difference of opinion is 

* mentioped in the r Ida ; ibme giving that 
‘ name to the real procreator of the child, and 
f others applying it to the married poffeffor of 

* the woman. 

33. * The woman is confidered in law as the 
.* field, and the man as the grain : now vegeta- 
f ble bodies are formed by the united operation 
‘ of the feed and the field. 

34. * In ibme cafes the prollfick power of 
‘ the male is chiefly diftinguiihed ; in others, 

* the receptacle of the female; bur, when both 
? are equal in dignity, the offspring is moft 

* highly effeemed : 
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35. * la general, as between the male and 

* female powers of procreation, the male is held 

* fuperiour fince the offspring of all procreaut 

* beings is diftinguifhed by marks of the male 
‘ power. 

36. * Whatever be the quality of feed, fcat- 

* tered in a field prepared in due feafon, a plant 

* of the fame quality fprings in that field, with 

* peculiar vifible properties. 

37. * Certainly this earth is called the pri> 

* meval womb of many beings ; but the feed 

* exhibits not in its vegetation any properties 

* of the womb. 

38. * On earth here below, even in the fame 

* ploughed field, feeds of many different forms, 

* having been fown by hufbandmen in the 

* proper fealbii, vegetate according to their 

* nature ; ' 

39. ‘ Riccplants, mature in fixty days, and 
‘ thofe, which require tranfplantation, mudga, 

* tilat mdjha, barley, leaks, and fugarcanes all 
‘ Ipring up according to the feeds. 

40. * That one plant Ihould be Town, and 

* another produced, cannot happen : whatever 

* feed may be Ibwn, even that produces its 

* proper ftem. 

41. * Never muff it be fown in another 

* man's field by him, who has natural « good 

* fenfe, who has been well inffruAed, who 



9 C »7 THE SAME} AND ON THE 

* knows tile Vida and its Angus, who defires 

* long life : 

42. * They, who are acquainted with paft 

* times, have preferved, on this fubjcA, holy^ 

* ftrains chanted by every breeze, declarmg, 
f that ** leed muft not be fown ' in the field of 
** another man/* 

43. * As the arrow of that^ hunter is vain, 
*. who Ihuots it into the wouiid, which another 
f had made juft before in the antelope, thus 

* iqftantly perifhes the feed, which a man 
f throws into the foil of another t 

44. * Sages, who know former times, cohfi- 
f der-tbis earth fVrtt'bhi) as the wife of king 
f Peithu : and thus they pronounce cultivated 

* land to be tne property of him, who cut away 

* the wood, or who cleared and tilled it ; and the 
f antelope, of the firft hunter, who mortally 

* wounded it. 

45. ^ Then only is a man perfeA^ when he 
f confifts of tAree perfons. united, his wife, himr 

* felf, and his fon ; and thus have learned Brib-. 
f mens announceo this maxim: The faufband 
f* is even one perfon with his wjfe,’*yor all do^ 
f mefikk afid religious, notfor.all chnl, purpojes, 

46. * Neither by fale nor defertion can a 

* wife be releafed from her hufband : thus we 
f fully acknowledge the law ena&ed of old by 

* the lord of creatures* 
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47. * Once is the partition of an inheritance 
made; once is a damfel given in marriage; 
and once does a man fay ** 1 give:*’ thefe 
three are, by good men, done once for all and 
irrevocably, 

48. * As with cows, mares, female camels, 
{lave girls, milch buffalos, fliegoats, and ewes, 
it is not the owner of the bull or other father, 
who owns the offspring, even thus is it with 
the wives of others. 

49. ‘ They, who have no property in the 
field, but, having grain in their polTefiion, 
ibw it in foil owned by another, can receive 
no advantage whatever from the corn, wbici 
may be produced : 

50. * Should a bull oeget a hundred calves 
on cows not owned by his mafier, thofe 
calves belong Iblcly to the proprietors of 
the cows ; and the ftrength of the bull was 
waded : 

51. ‘ Thus men, who have no marital pro- 
perty in women, but fow in the fields owned 
by others, may raife up fruit to the hulbands ; 
but the procrcator can have no advantage 
from it. 

52. * Unlcfs there be a fpecial agreement 
between the owners of the land and of the 
feed, the fruit belongs clearly to the land- 
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* owner; for the receptacle is more important 

* than' the feed : 

53. * But the owners of the feed and of the 

* foil may be confidered in this world as joint 

* owners of the crop, which they agree, by 

* Special compad in confideration of the feed, 

* to divide /between them. 

54. * Whatever man owns a field, if feed, 
^ conveyed into it by water or wind, Ihould 
'germinate, the plant belongs to the land* 

* owner: the mere fower takes not the fruit. 

55. * Such is the law concerning the off- 

* ipriug of ' COWS; and mares, of female camels, 

* goats, and fheep, of (lave girls, hens, and 

* milch buffalos, uniefs there be a Jpecial agree- 
*■ meat, 

56. ' TH.us'has the comparative importance 

* of the foil and the feed been declared to you: 
' I will next propound the law concerning 
' women, who have no iffuc by their hujbands. 

57. * The wife of an elder brother is con- 
'fidered as mother*in;law to the younger; and 
‘ the wife of the younger as daughtcr-in-law to 

* the elder: 

58. ‘ The elder brother, amoroufly ap* 
‘ prbaching the wife of the younger, and the 
‘ younger, carefling the wife of the elder, are 

* both degraded, even though anthorized by the 
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* hujband or Jpiritual guide^ except when fuch 

* wife has no i/Iue. 

59. * On failure of ifliie by the hufbaud, jf 

* he be of the fervile clafs^ the deli red offspring 

* may be procreated, either by his brother or 

* Ibme other fapinda^ on the wife, who has been 

* duly authorized: 

60. * Sprinkled with clarified butter, filent, 

* in the night, ,let.Ahe«kinrman thus appointed 

* beget one fen, but a fecond by no means, on 

* the widow or ctdhllefs 

61. * Some fages, learned in the laws con- 

* cerning women, thinking it poffible, that the 

* great object of that appointment may not be 

* obtained by the birth of a fngle fan, are of opi- 

* nion, that the wife and appointed kinfman 

* may legally procreate a fecond. 

62. * The hrfl object of the appointment 

* being obtained according to law, both the 

* brother and the widow mud live together like 

* a father and a daughter by affinity. 

63. * Either brother, appointed for this pur- 

* pofe, who deviates from the ftri£t rule, and 

* ads. from carnal defire, fhall be degraded, as 
,* having defiled the bed' of bis daughter-iu-law 

* or of bis father. 

64. * Ey men of twiceborh dalles no widow, 

* or childlefs wife, mud be authorized to con- 

* ceive by any other than her lord ; for they, 
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‘ who Authorize her to conceive by any other, 
‘ 'violate the primeval law. 

65. * Such a commiflion to a brother or other 

* near kinfman is nowhere mentioned in the 
nuptial texts of the Vida ; nor is the marriage 

* of a widow even named in the laws con- 

* cerning marriage. 

66. ‘ This pra61ice, fit only for cattle, is re- 

* prehended by learned Brdhmens\ yet it is de- 

* dared to have been the praftice even of men, 

* while Ve'na had fbvereign power : 

67. * He, pofleffing the whole earth, and 

* thence only called the chief of fage monarchs, 

* gave rile to a confufion of clalfes, when his 

* intehedl became weak through lull. 

68. * Since his time the virtuous dilapprove 

* of that man, who, through delufion of mind, 

* diredls a widow to receive the carejj'es of another 

* for the fake of progeny. 

69. * The damlel, indeed^ whofe hufband 

* fhall die after troth verbally plighted, but 

* bffdire confu^nmutiony his brother fhall take in 

* marriage according to this rule : 

70. * Having e/poufed her in- due form of 

* law, (he being clad in a white robe, and pure 
*in her moral condud, let him approach her 

* onte in each proper lealbn, and until ilTuc 
‘ he had 

71. ‘Let no man of fenfe, who has once 
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given his daughter to a fuitor, give her again 
to another; for he, who gives away his 
daughter, whom he had before given, incurs 
the guilt and fine of Ipeaking falfely in a 
caufe concernincr mankind. 

72. * Even though a man have married a 
young woman in legal form, yet he may aban- 
don her, if he find her blcmifhed, afHidled 
with difeafe, or previoufly deflowered, and 
given to him with fraud : 

73. * If any man give a faulty damfel in 
marriage, without difclofing her blemith, the 
hulband may annul that a£l of her illminded 
giver. 

74. ‘ Should a man have bufinefs abroad, 
let him aflure a fit maintenance to his wife, 
and then refide for a time in a foreign country; 
fince a wife, even though virtuous, may be 
tempted to ad! amifs, if (he be diftrefled by 
want of fubfillence : 

7J,. * While her hufband, having fettled her 
maintenance, refides abroad, let her continue 
firm in religious aufterities ; but, if he leave 
her no fiipport, let her fubfift by /pinning and 
other blamelefs arts. 

76. * If he live abroad on account of fisme 
facred duty, let her wait for him eight 
years ; if on account of knowledge of fame. 
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* (ix j if on account of pleafure, three : after 

* thofe terms have expired^Jhe mujl follow him* 

77. * For a whole year let a huiband bear 

* with his wife, who treats him with averlion ; 

* bur^ after a year, let him deprive her of heriepa- 
*• rate property, and ceafe to cohabit with her. 

78. * She, who neglefls her lord, though ad« 

* dialed to gaming, fond of fpirituous' liquors, 

* or dileafed, muft be delerted for three months, 

* and deprived of her ornaments and houfehold 

* furniture ; 

79. * But (he, who is averle from a mad huf- 
< band, or a deadly finuer, or an eunu'bh, or one 

* without manly ftrength, or one affli6ted with 

* fuch maladies as punilh crimes,' muft neither 

* be defefted nor dripped of her propcrtyi 

80. * A WIFE, who drinks any fpirituous 
‘ liquors, who a 61 s immorally, , who ihows 

* hatred . her lord, who is iacurahj^ difeafed, 

* who is' mifchievous, who waftes his property, 

* piay at all times be fuperfeded by another 
‘ wife, 

t 

81. * A barren wife 'may be fuperfeded by 

* another in the eighth year : (he, whole chil- 

* dren ate all dead, in the tenth ; (he, who 

* brings forth oai^ daughters, in the eleventh ;; 
‘ (he, who fpeaks unkindly, without delay ; 

82. ^ But fhe, who, though aftlifted with 
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* illnefs, is beloved and virtuous, muft never be 

* dilgraced, though flie may be fuperfeded by 

* another wife with her own confent. 

83. * If a wife, legally fupeiieded, (hall de- 

* part in wrath from the houfe, (he muft either 

* inftantly be confined, or abandoned in the 
‘ prefence of the whole family : 

84. * But Hie, who, having been forbidden, 

* addidts herfelf to intoxicating liquor even at 

* jubilees, or mixes in crowds at theatres, muft 

* be fined fix raBieds of arold. 

85. * When twiceborn men take wives, both 

* of their own clafs and others, the precedence, 

* honour, and habitation of thofe wives, muft 
‘ be fettled according to the order of their 
‘ claffes : 

86. * To all fuch married men, the wives of 

* the fame dais only (not wives of a different 
‘ clafs by any means) muft perform the duty 

* of perfonal attendance, and the daily bufinefs 

* relating toa£ts of religion; 

Sy. * For he, who foolifhly caufes thofe 

* duties to be performed by any other than his 

* wife of the fame clafs, when fhe is near at 

* hand, has been immemorially confidered as a 

* mere Chanddla begotten on a Brdhmet^, 

88. * To an excellent and handfbme youth 
‘ of the fame clafs, let. cveiy man give his 
‘ daughter la marriage, according to law ; even 
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* though ihe have not attained her age of eight 
*" years ^ 

89. * But it is better, that the damlel, 

* though marriageable, ihould ftay at home till 

* her death, than that he Ihould ever give her 

* in marriage to a bridegroom void of excellent 

* qualities. 

90. * Three years let a damfel wait, though 

* fhe be marriageable ; but, after that term, let 

* her chuie for herfelf a bridegroom of equal 
‘ rank : 

91. * If, not being given in marriage, flie 
‘ chufc her. bridegroom, neither Ihe, nor the 

* youth chofen, commits any offence ; 

92. * But a damfel,' thus eled:ing her huf* 

* band, .lhall not carry with her the ornaments, 

* wbich>lhe received from her father, nor thole 

* given by her mother or brethren: if Ihe carry 

* them away, Ihe commits theft. 

93. * He, who takes to wife a damfel of full 

* age, lhall not give a nuptial prelent to her 

* father ; lince the father loft his dominion 

* over her, by detaining her at a time, when 

* Ihe might have been a parent. 

94. ‘A man, aged thirty years, may marry 
‘ a girl of twelve, if be find one dear to bis 

* heart 5 or a man of twenty-four years, a 

* damfel of eight : but, if he finijh bis fiudentjhip 
earlier f and the duties <f his next order would 
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* otherwife be Impeded, let him marry imme- 

* diately. 

95. * A wife, given by the gods, ’who are 

* named in the bridal texts^ let the hulband re- 

* ceive and iiipport condantly, if (he be vir- 
‘ tuous, though he married her not from in- 

* clination: luch condudl will pleafe the gods. 

96. ‘ To be mothers were women created ; 
‘ and to be fathers, men; religious rites, there- 

* fore, are ordained in thb Veda to be performed 

* by the hujband together with the wife. 

97. * If a nuptial gratuity has adtually been 
'given to a damfel, and he, who gave it, Ihould 

* die before marriage^ the damlel lhall be mar- 
^'ried to his brother, if Ihe conlent; 

98. * But even a man of the lervile dais 

* ought not to receive a gratuity, when he gives 

* his daughter in marriage^ fince a father, whd 

* takes a fee on that occqfionf tacitly fells his 

* daughter. 

99. * Neither ancients ncr moderns, who 

* were good men, have ever given a damlel in 

* marriage; after Ihe had been promiled to an- 

* other man 

100. * Nor, even in former creations, have 

* we heard tbe virtuous approve the tacit lale of 

* a daughter for a price, under the name of a 

* nuptial gratuity. 

101. ** Let mutualfidelitycontinue tilldeath:** 

VOL. Vli 
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* this, in few words, may be confidered as the 

* iupreme law between hufbaud and wife. 

loa. * Let a man and woman, united by 

* marriage, conftantly beware, left, at any 

* time difunited, they violate their mutual 

* fidelity. 

103. ‘ Thus has been declared to you the 

* law, abounding in the pureft affection, for 

* the conduct of man and wife ; together with 

* the practice of railing up of^pring ts a hujband 

* oj' the fervik clafs on failure of i/fue by him be- 

* gotten: learn now the law of inheritance. 

104. * After the death of the father and the 

* mother, the brothers, being aftembled, may 

* divide among themfclves the paternal and 

* maternal eftate ; but they have no power over 

* it, ^yhile their parents live, unlefs the father 

* thufe to dijlribute it. 

105* * The eldeft brother may take entire 

* pofteftton of the patrimony ; and the others 

* may live under him, as they lived under their 
‘ father, unlefs they chufe to be feparated. 

106. * By the eldeft, at the moment of his 

* birth, the father, having begotten a fbn, dif> 

* charges his debt to his own progenitors ; the 

* eldeft fbn, therefore, ought before partition to 

* manage the whole patrimony : 

J07. * That fbn alope, by whole birth he 

* difebarges his debt, and through whom he 
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* attains immortality, was begotten from a 
‘ ienfe of duty : all the reft are conlidered by 

* the wife as begotten from love of pleafure. 

108. * Let the father alone fupport his Ions; 
‘ and the firft born, his younger brothers j and 

* let them behave to the eldcft, according to 

* law, as children Jbould behave to their father. 

109. * The firft born, if virtuous, exalts the 

* family, or, if vitious, deltroys it : the firft born 

* is in this world the moft relpeftable; and the 

* good never treat him with difdain. 

no. * If an elder brother a£l, as an elder 

* brother ought, he is to be revered as a mother, 

* as a father; and, even if he have not the be> 

* haviour of a good elder brother^ he Ihould be 

* refpe(fted as a maternal uncles or other kinf- 

* man. 

111.* Either let them thus live together, 

* or, if they dcfire feparately to perform religious 

* rites, let them live apart ; fiuce religious du- 

* ties are multiplied in feparate houl'es, their 

* feparation is, therefore, legal and even laud- 

* eUtle, 

X L2. * The portion dedu 61 ed for the eldeft is 

* a twentieth part of the heritage^ with the beft 

* of all the chattels ; for the middlemoft, half 

* of that, or a fortieth ; for the youngeft, a 

* quarter of it, or an eightieth. 

115. * The eldeft and youngeft rei^e<ftiveljr 
c 2 
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* take their juft mentioned portions ; and, if 

* there be more than one between them, each 

* of the intermediate fbns has the mean portion, 

* or the fortieth. 

114. * Of all the goods collecSfed, let the firft 

* born, if be be tr anf Cendant ly learned and vir~ 

* tuous, take the beft article, whatever is moft 

* excellent in its kind, and the beft of ten cows 

* or the like: 

1 15. * But, among brothers equally ikilled in 

* performing their feveral duties, there is no 

* dedudtion of the beft in ten, or the mojl excel- 

* lent chattel \ though fomc trifle, as a mark of 

* greater veneration, ftiould be given to the firft 

* born. 

116. * If a dedudlion be thus made, let equal 

* ihares of the refidue be aicertained and re-m 

* caved \ but, if there be no dedudion, the 

* Ihares muft.be diftributed in this manner : 

XI 7. * Let the eldeft have a double (hare, 

* and the next born, a ftiare and a half, if they 

* clearly furpafs the ref in virtue and learning j 

* the younger fons muft have each a fhare : if 

* all he equal in good qualities^ they muf all take 

* fare and fare alike. 

118. * To the unmarried daughters by the 
*^ fame mother, let their brothers .give portions 

* out of their own allotments refpedively, ac-!- 

* cording to the clajfes of their feveral mothrt: 
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* let each give a fourth part of his own diftiu£t 

* lhare ; and they, who refufe to give it, Ihall 

* be degraded. 

1 19. * Let them never divide the value of a 

* fingle gdat or (heep, or a fingle bead with 

* uncloven hoofs : a (ingle goat or (heep re- 

* maining after an equal diftributhn belongs to 

* the firft born. 

120. * Should a younger brother in the man- 

* ner before mentioned have begotten a fon on the 

* wife of his deceafed elder brother, the divihon 

* mud: then be made equally between that font 

* who reprefents the deceafed, and his natural fa- 

* iher : thus is the law fettled. 

1 2 1. * The reprelentative is not fo ^r. wholly 
*. fubdituted by law in the place of the deceafed 
‘ principal, as to home the portion of an elder foni 

* and the principal became a father in conle- 
‘ qiience of the procreation by his younger bro- 

* tberi the fony therefore, is entitled by law to 

* an equal (hare, but not to a double portion. 

122. * A younger ion being born of a (ird 

* married wife, after an elder fon had been 

* born of a wife lad married, but of a lower 

* clafs, it may be a doubt in that cafe, how the 
-* dividon (hall be made : 

# 

123. * Let the fon, born of the elder wife, 

* take one mod excellent buH deducted from 
< the inheritance : the next excellent bulls are. 
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* for thofe, who were born firjt, but are inferior 

* on account of their mothers, who were married 

* laft. 

124. * A Ton, indeed, who was firft born, 
^ and brought forth by the wife iirft married, 

* may take, if learned arid soirtuous^ one bull and 

* fifteen cows ; and the other Cons may then 

* take, each in right of his feveral mother; 

* fuch is the fixed rule. 

125. * As between fbns, born of wives equal 

* in their clafs and without any other diflinflion, 

* there can be no feniority in right of the mo> 

* ther ; but the feniority ordained by law, is 

* according to the birth. 

126. ‘ The right of invoking Indra by the 

* texts, called fivabrdbmanydt depends on actual 

* priority of birth; and of twins alfo, if any fuck 

* be conceived among d^erent wives, the eldefl; 

* is he, ^bo was firft adluaUy born. 

1 27. ‘ He, who has no fon, may appoint his 

* daughter in this manner to raife up a fon for 

* him, faying : ** the male child, who fhall be 
<* born from her in wedlock, fhall be mine for 
“ the purpofe of performing my obfequies.” 

1 28. * In this manner Dacsha himfelf, lord 

* of created beings, anciently appointed all his 
*ffty daughters to raife up Ions to him, for the 

* fake of multiplying his race : 

J29. * He gave ten toDHERMA, thirteen to 
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* Casyapa, twenty-lcven to S6 ma, king ^ 

* Brdhmens and medical plants, doing ho» 

* nour to them with an affedionate heart. 

130. * The fbn of a'man is even as himfelf; 

* and as the ion, fuch is the daughter thus ap- 
‘ pointed: how then, if he have no fon, can any 

* inherit his property, but a daughter, who 

* clofely united with his own ibul? 

131. * Property, given to the mother op 

* her marriage, is inherited by her unmarried 

* daughter; and. the Ion of a. daughter, appoint- 

* ed in the manner juft mentioned, (hall inherit 

* the whole efhite of her fether, who leaves no 

* ion l^ himfelf begotten: 

X 3a, * The Ion,, however, of fucb a daughter, 

* who fucceeds to all the wealth of her father 

* dying without a ion, muft offer two funeral 

* cakes, one to his own father, and one to the 
^father of his mother. 

133. * Between a (bn's fon and the fon of 
*Juch a daughter, there is no difference in law; 

* (ince their father and mother both (prang 

* from the body of the (ame man : 

134. * But, a daughter iutvingbeen appointo 

* ed to produce a (bn for her father, and a (bn, 

* begotten by bimfelf, being afterwards born, the 
•* divifion of the heritage muff in that cafe be 

* equal ; (ince there is no right of primogeni* 

* tifre for a woman. 
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135. * Should a daughter, thus appointed to 

* raife up a Ion for her father, die by any ac- 

* cideiit without a fon, the hulband of that 
‘ daughter may, without hehtation, polTels him- 

* felf of her property. 

136. * By that male child, whom a daughter 

* thus appointed, either by an implied intention 

* or a plain declaration, (hall produce from an 

* hufband of an equal cla(s, the maternal grand* 

* father becomes in law the father of a fon : 

* let that fon give the funeral cake and poiTefs 

* the inheritance. 

137. * By a fon, a man obtains viftory over 
‘ all people j by a fon’s fon, he enjoys immor- 

* tality; and, afterwards, by the. fon of that 

* grandfon, he reaches the folar abode. 

138. * Since the fon [trayati') delivers his 

* father from the hell named put^ he was, 

* therefore, called puttra by Brahma' himfelf: 

139. * Now between the fons of his fon and 

* of his daughter thus appointed^ there fubfifts in 

* this world no difference ; for even the fon of 
fuch a daughter delivers him in the next, like 

* the fon of his fon. 

140. * Let the fon of fuch a daughter offer 
‘ the firft funeral cake to his mother ; the fe- 

* cond to her father ; the third, to her paternal 

* grandfather. 

141. * Ov the man, to whom a fon has been 
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* given, according to a fubfequent. law, adorned 

* with every virtue, that fon (hall take a fifth 

* or fixth part of the heritage, though brought 

* from a different family. 

142. * A given fon muff never claim the 

* family and eftate of his natural father ; the 

* funeral cake follows the family and qffate ; 
‘ but of him, who has given away his fon, the 

* funeral oblation is cxtindl. 

, 143. * The fon of a wife, not authorized to 

* have ifliie by another, and the fon begotten, 
‘ by the brother of the hufband, on a wife, who 
‘ has a fon then living, are both unworthy of 
‘ the heritage; one being the child of an adul- 

* terer, and the other produced through mere 
Muff. 

144. * Even the (bn of a wife duly authorized, 
‘ not begotten according to the law already pro~ 

* pounded, is unworthy of the paternal eilate; 
‘ for he was procreated by an outcaft; 

145. * But the fon legally begotten on a wife, 

* authorized for the. purpofe bfore mentioned, 

* may inherit in all refppSis, if be be nirtuous and 

* tearxed, as a (bn begotten by the hu(band ; 

* finde in that cafe the feed add the produce be- 
‘ long of right to the owner of the field. 

146- *'He, who keeps a fixed and moveable 

* eftate of his deceafed brother, maintains the 

* widow, and raifes up a fon to that brother. 
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* muft give to that fon, at the age of JiJUen, the 

* whole of his brother’s divided property. 

147. * Should a wife, even though legally 

* authorized, produce a fbn by the brother, or 

* any other fapinda^ of her huiband, that fon, if 

* begotten with amorous embraces ^ and tokens of 

* impure defire, the {ages proclaim bafeborn 

* and incapable of inheriting. 

148. * T HIS law, nahich has preceded, muft be 

* underftood of a diftribution among Ions be-. 

* gotten on women of the lame dais: hear now 

* the law concerning fons by feveral women of 

* different claffes. 

149. * If there be four wives of a Bribmen 

* in the dire6I order of the claffes, and {bns are 
produced by them all, this is the rule of par** 

* tition among them : 

150. * The chief fervant in huff>andry, the 

* bull kept for impregnating cows, the riding 

* horfe or carriage, the ring and other ornaments, 

* and the principal meffuage, {hail be dedu£icd 

* from the inheritance and given to the Brdh* 

* men ion, together with a larger (hare by way 

* of preeminence. 

■ 1 51. * Let the Brdbmfn take three ffiares of 

* the refidue ; the ion of the CJhatriyd wife, 
** two ihares ; the fon of the Vaifyi wife, a {hare 

* and a half ; and the fen of the Sitdra wifci 

* may take one lhare. 
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152. * Or, if no dedu^ion be made, let feme 

* perfen learned in the law divide the whole 

* colle£led eftate into ten parts, and make a 

* legal diftribution by this following rule: 

153. * Let the fen of the Brdbmaut take four ' 

* parts; the fen of the CJhatriyd, three; let the 

* fen of the Vaiffd have two parts ; let the fea 

* of the ^(idra take a fingle part, if be be vir^ 

‘ tuous, 

154. * But whether the Brahmen have fens, 

* or h;^ve no fens, by wives of the tbree firjl 

* clajes, no more than a tenth part muft be 

* given to the fen of a Sudra. 

1 55. ‘ The fen of a Brdhmen, \ CJbatriyd, or 

* a Vaifyd by a woman of the fervile clals, fhall 

* inherit no part of the eftate, unlefs be be vir<- 

* tuous ; nor jointly with other fans, unlefs bis m 0 ‘ 

* tber was lawfully married: whatever his fa- 

* ther may give him, let that be his own. 

156. * All the fens of twiceborn men, pro- 

* duced by wives of the fame clafs, muft divide 

* the heritage equally, after the youngd^ bro- 

* there have given the firft born his dedu 61 ed 

* allotment. 

157. * For a S&dra is ordained a wife of his 

* own clafs, and no other: all, produced by her, 

* fhall have equal lhares, though fbe have a 

* hundred fens. 

ij8 . * Op the twelve fens of men, whom 
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* Menu, iprung from the Self«xiftent, has 

* named, fix are kinfmen and heirs ; fix, not 

* heirs, except to their own fathers, but kinfmen. 

159. * The fon begotten by a man himfelf 
*• in lawful wedlock, the Ion of his wife begotten 

* in the manner bfore defcrihed, a ion given to 

* him, a fon made or adopted, a fon of concealed 

* birth, or wbofe real father cannot he known, and 

* a ion rejeded by bis natural parents, are the 

* fix kinfmen and heirs : 

1 60. * The fon of a young woman unmarried, 

* the fon of a pregnant bride, a fi>n bought, a 

* fon by a twice married woman, a fi>n felf* 
given, and a fon by a ShdrUt are the fix kiuf* 
men, but not heirs to collaterals, 

161. . * Such advantage, as a man would gain, 

* who ihould attempt to pais deep water in a 

* boat made of woven reeds, that fiither obtains, 

* who paifes the gloom of death, leaving -only 

* contemptible fons, wlw are the eleven, or at leq/l 

* the fxy laft mentioned. 

169. * If the two heirs of one man be the 
.* Ion of his own body and a fon of bis wife by 

* a kinfman, the fonder of whom was begotten 

* if ter bis recovery from an illnefs thought incur 

* bk, each of the fons, exclufis^ly of the other^ 

* ikall fucceed to the whole eftate of his natural 

* father. 

163. * The ion of his own body is the foie 
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■ heir to his eftate, but, that all evil may be re- 

* moved, let him allow a maintenance to the 

* reft; 

164. * And, when the fon of the body has 

* taken an account of the paternal inheritance, 

* let him give a iixth part of it to the fon of 

* the wife begotten by a kinfman, before his fa-^ 

* therms recovery 5 or a fifth part, f that fon he 

* eminently virtMdus, 

165. */Thel fon of the body, and the ion of 

* the wife may fucceed immeMatefy to the pa- 

* ternal eftate in the manner juft mentkned; but 

* the ten other (bns can only fucceed in order 

* to the family duties and to their ftiare of the 

* inheritance, tbofe laft named being excluded by 

* any one if the preceding, 

166. * Him, whom a man has begotten on 

* his own wedded wife, let him know to be the 

* firft in rank, as the (bn of his body. 

167. • He, who was begotten, according to 

* law, on the wife of a man deceafed, or im- 

* potent, or dilbrdered, after due authority given 

* to her, is called the lawful ion of the wife. 

168. * He, whom his father, or mother w/ViS 

* her hufiandts ajent, gives to another as his 

* (bn, provided that the donee have no ifiiie, if 

* the boy be of the fame clafs and afiedionately 

* diipoied, is confideri^ as a (bn given, tbe gift 

* being canfrmed hy pourmg water. 
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169. * He is coniidered as a fon made or 

* adoptedp whom a man takes as his own ion, 

* the boy being equal in cla(s, endued with filial 

* virtues, acquainted with the merit of perform- 

* ing ohfequiex to bis adopter y and with the (\Ti of 

* omitting them. 

X70. * In whole manfions ibever a male 

* child fliall be brought forth by a married wo- 

* many wbofe hujband bos long been abfent» if the 

* real father cannot be difeovered, but if it be, 

* probable that be was of an equal clafsy that child 

* belongs to the lord of the unfaithful wife, and 

* is called a fon of concealed birth in his man-' 

* lion. 

17 1. * A boy, whom a man receives as his 

* own Ion, after he has been delerted with- 

* out juft caufe by his parents, or by either of 

* them, if one be deady is called a Ion rejefled. 

172. * A fon, whom the daughter of any 

* man privately brings forth in the houfe of her 

* father, if Ihe afterwards marry her lover, is 

* deferibed as a fon begotten on an unmarried 

* girl. 

173. ‘ If a pregnant young woman marry, 

* whether her pregnancy be known or unknown, 
' the male child in her womb belongs to the 

* bridegroom, and is called a fon received with 

* his bride. 

*74* * i* called a fon bought, whom • 
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* man, for the fake of having a fon to perform his 

* ohfequieSy purchafes from his father and mo-> 

* ther, whether the boy be equal or unequal to 

* himfelf in good qualities ^ for in clefs all adopted 

* fans muft be equal. 

175. * He, whom a woman, either forfokea 
*• by her lord or a widow, conceived by a fecond 

* huiband, whom foe took by her own defire, 

* though againft laio^ is called the fon of a wo- 

* man twice married: 

176. * If, on her Jecond marriage^ foe be ftfll 
^ a virgin, or if foe left her hufoand under the 

* age of puberty and return to him at his full 

* age, foe mud again perform the nuptial cere* 

* mony, either with her fecond, or her young and 

* defertedf huiband. 

1 77. ‘ He, who has loft his parents, or been 

* abandoned by them without juft caufe, and 

* offers himfelf to a man as bis fon, is called a 
‘ fon felfgiven. 

1 78. * A fon, begotten through luft on a 

* dra by a man of th^ prieftly clafs, is even as 

* a corpfe, though alive, and is thence called in 

* law a living corpfe : 

179. * But a fon, begotten by a man of the 

* fervile dais on his female flave, or on the fe« 

* male (lave of his male flave, may take a 

* foare of the heritage, if peritsittbd by the other 
*fms: thus is the law eftablifoed. 
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jBo. * Thcfe eleven (bns (the fon of the wife, 

* and the reft as enumerated) are allowed by 

* wife legillators to be fubftitutes in order for 

* fens of the body, for the fake of preventing d 

* failure of obfequies ; 

181. * Though fuch, as are called fens for 

* that purpofe, but were produced from the 

* manhood of others, belong in truth to the fa- 

* ther, from whofe manhood they feverally 

* fprang, and to no other, except by a jujl jiSikn 

* ^ law, 

182. * If, among feveral brothers of the 

* whole- blood, one have a^fen born. Menu 

* pronounces them all fathers of a male child 

* by means of that fen ; fo that, if fucb nephew 

* would be the heir, the uncles have no power to 

* adopt fans: 

183. Thus if, among all the wives of the 

* fame hufband, one bring forth a male child, 

* Menu has declared them all, by means of 

* that fon, to be mothers of male iflfue. 

184. * On failure of the befl, and of the next 

* beft, among thofo twelve fins, let the inferiour 

* in order take the heritage ; but, if there be 

* many of equal rank, let all be fharers of the 
‘ eilate. 

185. * Kot brothers, nor parents, but fens, 

* f living, or their male ijfue, are heirs to the dc« 

* ceafed, but of him, who leaves no fen, mr a 
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* w^e, nor a daughter, the fathef fliall take the 

* inheritance; and^ ^ Ke leave natber father, not 

* mother i the brothers* 

1 86. * To three aneejiors mtifl watef be givea 

* at their obfequies i for three {the father, his 
'‘father, and the paternal grandfather') is the fu- 

* neral cake ordained i the fourth in defcent is 

* the giver oblations to them, and their heir, if 
^ they die without nearer dfcendants\ but the 

* fifth has no concern veHh the g\ft of the funeral 

* cake. 

187* '* To the Hearth fapinda^ male or female, 

* after him in the third degree* the inheritance 
^•next belongs ; then* on failure o£ fapindas and 

* of their ififue* the famdnidaca, or diflant kin A 

* man* (hall be the heir } or the ipiritual pre- 

* ceptor* or the pupil* or the fellowjiudent^ of the 

* deeeqfed: 

188. * Oh ^ilure of all thole* the lawful 

* heirs are Inch Bjrdhmens, as have read ' the 

* three Vidas, as are pure in body tmd nund, as 

* have (ubdued their pailions ; and they mujl 
* confeqitentfy offer the cake: thus the rites of 

* obfequies cannot fail* 

189. * The property of a Brdhmen (hall never 

* be taken as an efcheat by the king : this is a 
** fixed law: hut the wealth of the other dalles 

* on fiulure of all heirs* the king may take. 

1 90. * Jf 'the widow of a man* who died 

VOL. vx. 9 
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* without a Ion, raife up a fbn to him by one of 
^ his kinfmen, let her deliver to that fon, at his 

* full agCy the collc 61 ed' eftate of the deceafed, 

* whatever it be. 

191. * If two Ions, begotten by two fuccejjhe 

* hujbands^ who are both dead^ contend for their 

* property, then in the hands of their mother, 

* let each take, exclulively of the other, his own 

* father’s eftate. 

192. * On the death of the mother, let all 

* the uterine brothers, and the uterine lifters, if 

* unmarried^ equally divide the maternal eftate: 

* each married Jifter Jhall have a fourth part of a 

* brother's allotments 

i9j. . * Even to the daughters of thole 

* daughters, it is lit, . that fomcthing Ihould be 

* given, from the aflets of their maternal gratid- 

* mother, on the Icore of natural alFe<ftlon. 

194. * What was given before the nuptial 

* fire, what was given bn the bridal procelfion, 

* what was given In token of love, and what 

* was received from a. brother, a mother, or a 

* father, are confidered as the' fixfold feparate 

* property of a married woman : 

Z95. * What Ihe received after marriage 

* from the family of her hulband, and what 

* her aftedlionate lord may have given her, Ihali 

* be inherited, even if Ihe die iq his lifetime, by 

* her children. 



' - COMMER<3AL ANB SERVILE CLASSES. 35 

196. * It is ordained, that the property of a 

* woman, maxried by the ceremonies called 

* Brahma, Daiva, Arjha, Gdndbarva, dr Prd- 

* jdpatya, ihall go to her hulband, if ihe die 

* without idlie. 

197. * But her wealth given on the marriage 

* called Afura, or on either of the tvso others, is 

* ordained, on her death without iflqe, to be* 

* come the property of her father and mother. 

198. ‘ If a widow, whofe hujband bad other 

* wives of different claffes, Ihall have received 

* wealth at any time as a gift from her father, 

* and Jball die without iffue, it ihall go to the 

* daughter of the Brdhmam wife, or to the iiTue 

* of that daughter. 

199. * A woman fhould never make a hoard 

* from the goods of her kindred, which are 
‘ common to her and many; or even from the 

* property of her lord, without his allent. 

200. * Such ornamental apparel, as women 

* wear during the lives of their huibands, the 

* heirs of thofe huibands ihall not divide among 

* themfelves: they, who divide.it among^them» 

* felves, fall deep into fn. 

201. * Eunuchs and outcafis, perfons bom 

* blind or deaf, madmen, idiots, the dumb, and 

* fuch as have loft the ufe of a limb, are excluded 

* from a fhare of the heritage; 

202. * But it is fuft, that the heir« whe 
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* knows his duty, Ihould give all of them food 

* and raiment for life without ftint, according to 

* the heft of his power: he, who gives them 

* nothing, finks afluredly to a region of pmifb- 

* ment, 

205. * If the eunuch and the reft fhould at 

* any time defire to marry, and if the wife <f the 

* eunuch Jhould raife up a fan, to him by a man le- 

* gaily appointed, that fon and die ilTue cS. fuch, 

* as have children, ihaU be capable of inheriting. 

204. * After the death of the father, if the 

* eldeft brother acquire wealth by hit own efforts 

* before partition, a fhare of that acquifition ihall 

* go to the younger brother^ if they have made 

* a due progrefs in learning ; 

205. * And if all of them, being unlearned, 

* acquire property before partition by their own 

* labour, there (hall be an equal divifion of that 
‘ property without regard to the frjl born ; for it 

* was not the wealth of their father: this rule is 

* clearly fetded. 

206. * Wealth, however, acquired by leam* 

* ing, belongs exclufively to any one of them, 

* who acquired it\ fo does any thing ^ven by a 
' friend, received on_^account of marriage, or 

* j^i^nted as a mark of reQiedt to a gueft. 

207. * If any one of the brethren has a com- 
petence from his own occupation, and wants 

* not the property of his father, he may debar 



COMMERCIAL AND SERVILE MASSES. S 7 

*• himfelf from his own ihare, fome trifle being 

* given him as a confideration. to prevent future 

* Jtrife, 

208. ‘ What a brother has acquired by la- 
*• hour or fkill, withput ufing the patrimony, he 

* fhall not give up without his aflent ; for it was 
*■ gained by his own exertion: 

209. * And if a fon, by his own efforts, re- 

* cover a debt or property unjujily detained^ which 

* could not be recovered beforo by bis father^ he 
fliall not, unlefs by his free will, put it into 

* parcenary with his brethren, lince in faft it 

* was acquired by himfelf. 

210. * If brethren, once divided and living 

* agdn together as parceners, make a fecond 

* partition, the ihares mull in that cafe be 
' equal; and the flrll bom lhall have no right of 

* dedu^oH. 

2 1 1. * Should the cldell or youngeft of feve- 

* ral brothers be deprived of his lhare by a civil 
‘ death on his entrance into the fourth order, 

‘ or Ihould any one of thenr die, his vejled inters- 

* ejl in a lhare lhall not wholly be loft; 

212. * But, f he leave neither fon, nor wife, 

' nor daughter, nor father, nor mother, his uter- 

* ine brothers and lifters, and fuch brothers as 

* were reunited after" a fcparation, lhall affemble 

* and dhide his lhare equally. 

213. * Any pldcft brother, who from avarice 

* lhall defraud bis younger brother, lhall forfeit 
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* the honours of\iVi primogeniture, be deprived 

* of his own ihare, and pay a fine to the king. 

214. * All thofe brothers, who are addicted 

* to any vice, lofe their title to the inheritance: 

* the firft born (hall not appropriate it to him- 

* felf, but fhall give fhares to the youngeft, if 

* they be not •vitious. 

215. * If, among undivided brethren living 
^ with their father, there be a common exertion 

* for common gain, the father fhall never make 
^ an unequal diviiion among them, when they 

* divide their families, 

216. *A fon, born after a diviiion in the 

* lifetime of bis father^ fhall alone inherit the 
^ {matrimony, or fhall have a ihare of it with the 

* divided brethren, if they return and unite 
^ themfclvcs with him. 

217. * Op a fon, dying and leaving 

* no widow, the father and mother fhall take the 

* eftate; and, the mother alfo being dead, the 

* paternal grandfather and grandmother fhall 

* take the heritage on failure of brothers and ne- 

'4 

318. * When all the debts and wealth have 
‘ been juf^ly diflributed according to law, any 

* property, that may afterwards be difeovered, 

* fhall be fiibjedl to a fimilar diftribution. 

219. * Apparel, carriages, or riding horfes, 

* and omamenta of ordinary value, which any of 

* the heirs had ufei by eonfent before partition. 
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* drefled rice, water in a well or cijlern^ female 

* flaves, family priells, or fpiritual counfellors, 

* and pallure ground for cattle, the wife have 
‘ declared indivinble, and Jlill to be ufed as be- 
*fore. 

220. ' Thus have the laws of inheritance, 

* and : the rule for the condudt of fons (whether 

* the fon of the wife or others) been expound* 

* ed to you in order: learn at prefent the law 

* concerning games of chance. 

221. * Gaming, either with inanimate or 

* with animated things, let the king exclude 

* wholly from his realm: both thofe modes of 

* play caufe deftruftion to princes. 

222. ‘ Such play with dice and the like^ or by 

* matches between rams and cocks, amounts to 
‘ open theft; and the king mu ft ever be vigilant 

* in fuppreffing both modes of play: 

223. * Gaming with lifelefs things is known 
‘ among men by the name of dyuta ; but 

* mdhwaya ftgnifies a match between living 

* creatures. 

224. * Let the king punifti corporally at dif- 

* creUon both the gamefter and the keeper of a 

* gaming houfe, whether they play with inanU 

* mate or animated things: and men of the 

* fervile clafs, who wear llxt^JIring and other 

* marks of the twiceborn. 

225. * Oamefters, publick dancers and ling* 

I 
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* ers, revilers of fcripture, open hereticks, men 

* who perform not the duties of their feveral 

* clafles, and fellers of fpiritupus liquor, let him 

* inftantly banilh from the town: 

226. * Thofe wretches, lurking like unfeen 

* thieves in the dominion of a prince, contU 
^ nually harafs his good fubjedts with their vid- 

* ous conjiud;, 

227. * Even in a former creation was this' 

* vice of gaming found a great provoker of en- 

* mity; let no fenfible man, therefore, addidl 

* himfelf to play even for his amufement: 

228. * On the man addi&ed to it, either pri- 

* vately or openly, let punilhment be inflit^ed 

* at the difcretion of the king. 

229. * A MAN of the military, commercial, 
or fervile clafs, who cannot pay a fine, fhall 

* difcharge the debt by his labour: a pneft Ihall 

* difcharge it by little and little. 

230. * For women, children, perfons of crazy 

* intellect, the old, the poor, and the infirm, 

* the king ihall order punilhment with a fmall 
^ whip, a twig, or a rope. 

231. * Those miniilers, who are employed 

* in publick affairs, and» inflamed by tfie blazo 

* of wealth, mar the bufinefs ox any perfoq 
^ concerned, let tfie king ftrip pf all their pro- 

* perty. 

232. * Such, as forge royal edidts, caufe difit 
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* fenfibns among the great minUters, or kill 

* women, priefts, or children, let the king put 

* to death; and fuch, 9 S adhere to his enemies. 

233. * Whatever bufinefs fias at any time 

* been tranfaded conformably to law, let him 

* conhder as finally fettled> and refufe to un- 

* ravel; 

234. * But whatever bufinefs has been con- 

* eluded illegally by his minifiers or by a judge, 

* let the king himlelf reexamine; and let him 

* fine them each a thoyfand panas. 

235. * The fiayer of a prieft, a foldier or 
^ merchant drinking arak, or a prieft drinking 

* arak> meady or ramy he, who fteals the gold of 

* a prieft, mid he, who violates the bed of his 

* natural or fpirittial father, are all to be con- 

* fidered refpedively as ofienders in the higheft 
‘ degree, except tbofe^ wboje crimes are not Jit to 
^ be named: 

23(5. ' On fuch of thofe four, as have not 

* adhially performed an expiation, let the king 
^ legdly ioflid Corporal puniftiment, together 

* with a fine, 

237. * For violating the patd*nal bed, let the 

* mark of a female part be imprefted on the fore^ 

* bead with hot iron', for drinking Ipirits, a vint- 
^ner*s flag; for ftealing facred gold, a dog*s 

* foot; for murdering a prieft, the figure oj' u 

* headlefs corpfe: 
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23 S. * With none to eat with them, with 

* none to facrifice with them, with none to 

* read with them, with none to be allied by 
‘ marriage to them, abjedt and excluded from 

* all focial duties, let them wander ova: this 

* earth; 

239. * Branded with indelible marks, they 

* lhall be deferted by their paternal and mater> 
‘ nal relations, treated "by none with afTedion, 

* received by none with reipedl: fuch is the or- 

* dinance of Menu. 

240. ‘ Criminals of all the dalles, having 

* performed an expiation, as ordained by law, 

* lhall not be marked on the forehead, but con* 

* demned to pay the higheft fine: 

241. * For crimes by a prieft, nubo had a 
‘ good charaSler before bis offence^ tfie middle 

* fine lhall be fet on him; or, if bis crime "was 

* premeditated j he lhall be banilhed from the 

* realm, taking with him his efieds and his fa- 

* mily; 

242. * But men of the other clalTes, who 

* have committed thofe crimes, though without 
‘ premeditation, lhall be ftripped of all their pof- 

* fellions ; and, if their offence was premedU 

* tated, ilhall be corporally, or even capitally, 

' punilhed, according to circumjlances. 

243. ‘ Let no virtuous prince appropriate 

* the wealth of a criminal in the lugheft degree; 
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* for he, who appropriates it through covetouf- 

* nefsy is contaminated with the fame guilt: 

244. * Having thrown fuch a fine into the 
‘waters, let hin> offer- it to Vabuna; or let 
‘ him beftow it on fome priefl of eminent learn* 

* ing in the fcriptures : 

245. * Varuna is the lord of punifhment; 

* he holds a rod even over kings; and a prieft, 

‘ who has gone through the whole is 

* e^ua/ to a fovereign of all the world. 

246. * Where the king abflains from receiv- 

* ing fo his own ufe the wealth of fuch offenders, 

* there children are born in due feafon and en- 

* jojr long lives; 

247. ‘ There the grain of hufbandmen rifes 

* abundantly, as it was refpediively fown ; there 

* no younglings die, nor is one deformed ani- 

* mal bom. 

248. ‘ Should a man of the bafefl clafi^ 
‘ with preconceived malice, give pain to Br&b~ 

* mens^ let the prince corporally punifh him by 

* various modes, that may raife terrour. 

249. * A king is pronounced equally unjuil 

* in releafing the man, who deferves punifh> 

* ment, and in punifhing the man, who de- 

* ferves it not: he is juft, who always infli^ 

* the punifhment ordained by law. 

250. * Thefe eftabliftied rules for adminifter* 

* ing juftice,’ between two litigant parties, have 
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* been propounded at length under eighteen 

* heads. 

251. * Thus fully performing all duties re- 

* quired by law, let a king feek witi jujitce to 
'pbflefs regions yet unpoflfefled, and, when 

* they are in his polleffion, let him govern them 

* well. 

. 252. * His realm being completely arranged 

* and his fortrefles amply provided, let him ever 
*■ apply the moft diligent care to eradicate bad 

* men rtfembling thorny weeds, as the law di- 

* reds- 

253. * By protecting, fuch as live virtuoufly, 
' and by rooting up . fuch as live wickedly, thofe 

* kings, whofe hearts are intent on the fecurity 
' of their people, ihall rife to heaven, 

254. * Of that prince, who tak^ ^.revenue, 

* without rellnuning rogues, the dominions are 

* thrown into diiforder, and himfelf lhall be pre- 

* eluded from a celeftial abode; 

255. * But of him, whofe realm, by the 

* ftrength of his arm, is defended and free from 
terrour, the dominions continually flourifh, 

* like trees duly watered. 

256. * Let the king, whofe emiflaries are 
■ his eyes, difeern well the two forts of rogues, 

* the open and the concealed, who deprive 

* other men of tbeir wealth: 

257. * Open rogues are they, who fubfift by 



COMMERaAL AND SERVILE CLASSES. 45 

* cheating in various marketable commodities; 

* and concealed rogues are they, who Heal and 
‘ rob in forefts and the like fecret places. 

258. * Receivers of bribes, extorters of mo- 

* ney by threats, debafers of metals, gamefters, 

* fortunetellers, impofters, and profeflbrS of psd- 

* miftry; 

259. * £le|>hant breakers and quacks, not per> 

* formii^ what they engage to perform, pre- 

* tended artifts, and fubtil harlots; 

260. *■ Thcfe and the like thorny weeds, 

* overfpreading the world, let the king difeov^ 

* with a quick tight, and others, who a& ill in 

* fecret ; worthleis men, yet bearing the out- 

* ward tigns of the worthy. 

261. * Having detedied them, by the means 

* of trufty peribns diiguiied, who pretend to 

* have the fame occupation with them, and of 

* Ipies placed in feveral ftatipns, let him bring 

* them by artifice into his power : 

262. * Then, having fully proclaimed their 

* relpe^ive criminal a<^s, let the king infli^ 

* punitiiment legally, according to the crimes 
‘ proved; 

263. * Since, without certain puniihment, it 

* is impoftible to reftrain the delinquency of 

* fcoundrels with depraved fouls, who fecretly 

* prowl over this earth. 

264. * Muchfrequented places, citierns of 
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* water, bake houfes, the lodgings of harlots, 
‘ taverns and viflualling Ihops, fquares where 

* four ways meet, large well known trees, 

* allemblies, and publick fpetflacles ; 

265’. ‘ Old courtyards, thickets, the houfe$ 
‘ of artifts, empty manfions, groves, and gar- 

* dens; 

266. * Thefe and the like places let the king 

* guard, for the prevention of robberies, with 

* Ibldiers, both ftationary and patroling, as well 

* as with fccret watchmen, 

267. ‘ By the means of able fpies, once 
‘ thieves but reformed^ who, well knowing the 
' various machinations of rogues, alTociate with 
^ them and follow them, let the king detefi; and 

* draw them forth : 

268. * On pretexts of dainty food arid gra- 

* tifications, or of feeing fome wife pried;, noho 

* could ei^ure their fuccefs^ or on pretence of 

* mock battles and the like feats of drength, let 

* the fpies procure an aflembly of thofe men. 

269. * Such as refufe to go forth on thofe oc- 

* cafions, deterred by former punijhmentsy which 
‘ the king had injlibied^ let him feize by forte, 

* and put to death, on proof of their guilty with 

* their friends and kinfmen, paternal and ma- 
‘ ternal, if proved to be their confederates. 

270. * Let not a jud prince kill a man con- 

* viAed of fimple theft, unlefs taken with the 
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* mainer . or -with implemeats of robbery; but 

* any jchief, taken with the mainer, or with 

* fuch implementa, let him deftroy without he- 

* iitadon; 

271. * Ai^ let him (lay all thoie, who ^^e 

* robbers food in towns, or fupply them with 

* implements, or afford them flidter. 

272. * Should thole men, who are appointed 

* to guard any or thofe of the vidnity, 

* who were employed for (hat purpofe, be neu- 

* tral in attacks by robbers and inaShe in fiiz- 

* ing let him inftandy punilh them as 

* thieves. 

273. * I£m, who apparently by the 

* rules of his clafi, but really departs from thofe 

* rules, let the king feverdy punilh hy fine, as a 

* wretch, who violates his duty. 

274; * They, who ^ve no afliftance on the 

* plundering of a town, on the forcible.breaking 

* dTa dike, or on fedng a robbery on the hig^- 

* way, ihall be banilhed with their cattle and 

* Utenfil^ 

275. * Men, who rob the kinj^V^csfure, or 

* obftinately oppofo-his cQtomands, let hitn de- 

* ftiroy by various modes of juft punilhment; 

* and thofe, who encourage his diemies. 

276. * Of robbers. Who. break a wall 
partftiou* and commit theft in the n^;ht^ Jiei 
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* the prince order the hand* to be lopped otf^ 

* and themfelvea to be fixed on a iharp ftake. 

277. * Twq fingers of a cutpuife, the tbmh 

* and the index^ let lum caufe to be amputated 

* on his firfl: convidtion; on the iecond, one 

* hand and one foot; on the third, he {hall fufier 

* death. 

278. * Such, as give thieves fire, fuch as give 

* them food, fiich as give them arms and q>art- 
' mehts^ and fuch as knowingly i^eiye a thing 

. * ftolen, 1^ the king puniih as be vtouli pumfi a 
*thiefi 

279. * The breaks of a dam to fecure a pool, 

* let him puniih Jby long immerfion under 

* water Or by keen corporal fullering; or the of* 

* fender (hall repair it, bui; mult pa^ the highei*’ 

* mul^ 

280. * Thofe, who break (pen the treafiiry, 

* or the arfenal, or the temple of a deity, and 

* thoi^ who carry, off niyal elephants, horfes, 

* or carsi^ let him mthout hefitation deftroy. 

281. * He, who lhall take away the water of 

* an ancient p(x>i, or lhall obitruda watercourfe, 

* muft be condemned to pay the loweft ufiial 

* amercement. 

282. * He,, who lhall drop his ordure on thci 
*king*8 highway, excq>t in cafe of neceffity, 

* lhall ’pay two panas and immediately remove 

* the filth • 
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283. * But a perfon . in urgent neceifity, a 

* very old man, a pregnant woman, aiid a child, 

* only d^erve reproof, and lhall clean the place 

* themlelves : that is a fettled rule. 

284. * All phylicians and furgeohs acting 

* unlkilfully in their feveral profeflions, mu/l 

* pay for ityury to brute animals the loweft, but 

* for injury to human creatures the middle, 

* amercement* 

285. ‘ The breaker of a footbridge, of ai piib- 

* lick flag, of a palifade, and of idols made of 

* clayy (hall repair what he has broken, and pay 

* a mulA of five hundred panast 

286. * For mixing impure with pure coiii- 

* modities, for piercing fine gems, as diamonds 

* or rubiesy and for boring pearls or inferidur 

* gems improperly, the fine is the loWefi of the 

* three} but damages mujl always be paid, 

287. * The mad^ v^hd fliall deal unjuftly 

* with pdrehafers at • a fair price by delivering 

* goods of lej} valucy or fliall fell at a high price 

* goods of ordinary value y fliall . according to 

* circumjlances, the loweflt or the middle amerce- 

* ment. 

288. * Lst the king place all prifbns near a 

* publiidc road, where ofien'ders ipay be feen 

* wretched or disfigured. 

289. * Him, who breaks down a publick 

* wall, him, who fills up a publick ditch, him, 

VOL, VI. E 
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* who throws down i^fubltck gate, the king fhall 

* fpeedily baniih. 

290. * For all facrihces to deftroy innocent 

* men, the punifiiment is a fine of two hundred 

* panas\ and for machinations \ foifonous 

* roots, and for the various charms and witch- 

* eries intended to kill, by perfons not efiafting 

* their purpofe. 

291. * The feller of bad grain for good, or of 

* good feed placed at the top of the bag^ to conr 

* ceal the bad betdvs^ and the deftroyer of known 

* landmarks, muft fufier iuch 90fp6ra] punilh- 

* ment as will disfigure them; 

290. * But the moft pernicious of all de- 

* ceivers is a goldfinkh. who Commits frauds : 

* the l^ng fhall order him to be cut piecemeal 

* with razors. 

293. * For ilealing implements of hufban- 

* dry, weapons, and prepared medicines, let 

* the king award punifhment according to the 

* time and according to thdr ufe. 

294. *The Idngji and lus coimcil, his me-, 

* tropolis, his'iealm, hia treafure, and his army, 

* together with his ally, are the feven members 

* of lus kingdom; whence it b called Sej^dngas 

295. * Among thofe feven mdnbers of a 

* Idngdom, let him confider the ruin of the 

* firft, and fo forth in order, as the greateft < 

< lamtty; 
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296. *.Yet^ in a ievenparted kingdom here 
^ below, there no (Upremacy among the ie- 

* veral parts, from any preeminence in uleful 

* qualities : but all the parts ihuft' reciprocally 

* fupport each others like the three Haves of a 

* holy mendicant : 

297. * In thelc and thole adls, indeedy this 

* and that member may be diftinguilheds and 

* the member^ by which any afiair is tranf* 

* a£ied, has the preeminence in that particular 

* affair. 

298. * Whbn the king employs emillaries, 

* when he exerts power, when be regulates 
^ publick bulinefs, let him invariably know both 

* his own ilrength and that of his enemy,- 

299. * With all their feveral diHrelles and 

* vices: let hint then begin his operations, hav- 

* ing maturely confidered the greater and lels 
‘ importance of particular ^s: 

300. * Let him, though Jreqaenth difappointed^ 

* renew his operations, how fatigued Ibevef, 

* a^in and again: lince fortune always attends 

* the man, who, having begun we//, ftrenuoufly 

* renews his efforts. 

301. * Att the ages, called Satya, ^Trdtd, 

* Tpmdparay and CaM^ depend on the condudl of 

* the king} who is declared in turn tofeprelent 

* each of thole ages : 

^ 302. * Sleeping, he is the CaU age; waking 
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* the Dwapafai exerting hitofelf in adioo, the 

* Triti ; living virtuoufly, the Safya, 

303. * Of Inj>ka, of Su'rya, of Pavana» 

* of Yama, of Varuna, of Chandra, of 

* Agni, and of Prit’hivI, let the king ennulate 

* the power and attributes. 

304. * As Indra fheds plentiful fliowers 

* during the four rainy months, thus let him, 

* afting like the regentpf clouds, rain juft gra- 

* tifications over his kingdom : 

305. * As Su'rya with ftrong rays draws up 

* the water during eight months, thus let him, 

* performing the fundion of the fun, gradually 

* draw from his realm the legal revenue: 

306. ‘ As Pa VAN A, when he moves, per- 
*vadet all creatures, thus let him, imitating 

* the regent of wind, pervade aU places by bis 

* concealed emidkries : 

307. * As Yama, at the appointed time, 

* puhifhes friends and foes, or tkofe who revere^ 

* and thofe who contenm^ him, thus let the king, 

* refembling the judge of departed ipirits, 

* ponifh oftending fubjeds. 

308. * As Varuna moft afluredly binds the 

* guilty in fatal cords, thus let him, reptefent- 

* ing the genius of water, keep offenders in 

* dole confinement : 

309. * When the people are no left delighted 
*on feeing the king, tham on fteing the full 
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* moon, he appears in th^ cbaj'a^er of Chan- 

* DRA : 

310. * Againft criminals let him ever be ar- 

* dent in wrath, let him be Iplendid in glorjr, 

* let him confume wicked miniftets, thus 

* emulating the functions of Aoni, regent of 

* fire. 

311. ‘As pRiT*mvi (tti^rts all -creatures 

* equally, thus a king, fuftaining all .fiibje6b, 
‘ refembles in his office the ^dcfs of earth. 

312. * Engaged in thefe'duties and in others, 

* with continual a^vity, let the king aiovf all 

* things reftrain robbery both in his own terri<« 

* tories and in tboie of other princes, vfhich 

* they cme, or in vhkh theyfeei“rejuge, 

313. * Let him ncR, although in the great* 
‘eft diftreft mney,_ provoke Brlhmem to 

* anger hy taKng their property t for they, once 

* enraged, could immediately facrifiees and 

* imprecations deftroy him with his troops, ele* 

* phants, horfes and cars. 

314. ‘ Who, without perifhing, could prox- 
‘ voke thofe holy men, by whom, that is, by 
‘ wlmfe ancejiors, ttssder Beahma', the allde- 
’* vouring fire was created, the fea with waters 

* not drinkable, add the moon with its wane 
‘ and incieaft? 

315. * What prince fjpuld gain wealth by 

* oppfeffing tbo^ who^'if aojgty^.codd firama 
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^ other worlds and regents of worlds, conld give 

* being to new gods and mortals ? 

316. * What man, deiirous of life, would 

* injure thofe, bj the aid of whom, that is^ by 

* •Bohofe oblations^ worlds and gods perpetually 

* fubfift ; thofe wlyo are rich ui the l^arniiyg pf 

317. * A Brahmen^ whether learned or ignor 
rant*, is a powerful divinity; even as fire is 4 

* poSrerful divinity, whether cpnfecrated or 

* popular. 

318. * Even in places for burning the dead, 

* the bright fire is undefiled; and, when pre- 

* fented with clarified butter at fubfequent facri- 

* fices, blazes again with extreme fplendour: 

319k * Thus, although Brahmens employ 

* themfelves in ell ■ forts of mean occupation, 

* they mud: invariably be honoured ; for they 

* are fomething tranfcendently divine. 

320. * Of a military man, who raifes his 
^ arm violently on all occafions againft the 
^ priedly clafi, the prieft himfelf lhall be the 

* chaftifor ; force the foldier originally proceed* 
^ ed from the BfAknun- 

^x,. * From the waters arofo fire; from the 

* prteft, the foldier; from frone, iron their allr 
^ penetrating force is ineffedual m the places, 

* wbence they refpe^vely ipnuig. - 

32a, f The niilitary daft m laoil^r 
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* without the lacerdotal, nor can the facerdotal 

* be raifed without the military : both dafles, by 

* cordial union, are exalted in this world and' 

* In the next. 

323. * Should the king be near bis end through 

* feme incurable difeafe^ he muft beftow on the 

* priefts all his riches accumulated from legal 

* fines ; and, hivliig duly committed his king- 

* dom to his ion, let him feek death in battle, or^ 

* if there be no war, by abjlainingfrom food. 

324. * Thus coiidudling himfelf, and ever 

* firm in difcharging his royal duties, let the king 

* employ all his minifters in ads beneficial to his 

* people. 

325. *The{e rules for the condudof a mi* 

* litary man having been propounded, let man- 

* kind next hear the rules for the commercial 

9 

* and lervile clafles in due order, 

326. * Let the Vaifya, having been girt with 

* his proper facrificial thread, and having mar- 

* ricd an equal wife, be always attentive to his 

* bufinefii of agriculture and trade^ and to that of 

* Iceeping cattle ; 

327. * Since the lord of created ^iugs, hav- 

* ing formed herd, and flocks, intrufted them to 

* lhe careof the.^i^j^ while he intrufted the 

* whole bunuin fpecies to the Brdbmen and. the 
y Cfflsatriyai 

328. * Never miift a be d^ii^lefl to iayt 
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** I keep no cattle nor, he being willing to 

* keep them, miift they by any means be kept 
^ by men of another clal 5 . 

^29. ^ Of gems, pearls, and coral, of iron, 

* of woyen cloth, of perfumes and of liquids, let 
^ him well know the prices both high and low: 

330. * Let him be Ikilled likewiie in Me time 

* and manner of lowing feeds, and in the lad or 
< good qualities of laud; let him alfo perfedly 
^ know th ecorred inodes pf mpaliiring and 

* weighing, 

331. * The excellence or defeds of common 

* dities, the advantages and di&dvantages .of 

* different regions, the probable gain or lols on 
f vendible' goods, and ^he means of breeding 
^ cattle with large augmentation . . 

332. * Let him know the juft wages of ler- 
f vants, the various dialefls .of men, the beft 

* way pf keeping goods, and whatever elje be^ 

* longs to purchale and lale. 

333. * Let him apply the moft vigilant care 

* to augmept bis wealth by performing his dutyi 

* and, with great Iblicitude, let him/ give nou- 

* rilhment to all fentient creatures. 

334. * Servile attendance on Brdbmens 

* learned in the Vida^ chiefly on fuch as keep 

* hbule and are famed Ibr virtue, is of itlelf the 
^higheft duty pf. a S^rd, and leads him to 
'future beatitude: 
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335. * Vymmba^Md mnd, humbly lerving 

* the three higher c^Res, mild in Ipeech, never 

* arrogant* ever leeking refuge in Brahmens 

* principally* he may attain the moft eminent 

* clals in another tran/migration. 

336. * This clear iyftem of duties has been 

* proc^utgated for the four dalles, when they 

* are not in dillrels for lublillence ; now learn 
'* in order their leveral duties in times of iiecefi 



CHAPTER THE TENTH. 


On tbe mixed Ckjfesi and on Times of Dijlrefs. 


1. * Let the three twiceborn clafTes, remain' 

* ing firm in their feveral duties, carefully read 

* the VUda ; but a Brahmen muR explain it to 

* them, not a man ^the other two claves: this 

* is an eftabliihed rule. 

2 . * The Brahmen muft know the means of 

* fubfifience ordained by law for all the clades, 

* and mufi; declare them to the reft : let him- 
< ielf likewife ad in conformity to law, 

3. ‘ From priority of birth, from fuperiority 

* of origin, from a more exa6l knowledge of 

* fi:ripture, and from a diftin6^ion in the lacri- 

* ficial thread, the Brdbmen is the lord of all 

* clafles. 

4^ * The three twiceborn claiTes are the fa- 

* cerdotal, the military, and the commercial ; 

* but the fourth, or fervile, is onceborn, that is, 
‘ has no fecond birth from the giyatri, and wears 

* no thread: nor is there a fifth pure claf& 

5. * In all claffes they, .and they only, who 

* are born, in a dire^ order, of wives eqnal in 



ON Tip INDEED CLASSES, &e. SB 

f ckfs and virigths at the tune of marriage, are 
^ to be conlidered.as the ^me in elafs wit A their 
( father X : 

6 . * Sons, begotten «by twiceborn men, on 
f women of the olafs next immediately.below 

* them, ^yife legiflators call fimilar, uot the fame^ 
f in clals with their farentXy becatile th^ are 
f degraded^ to a middle rank between both^ by the 

* lownels of their mothers ; they are named in 
f order^ Mdrdhabhiihi^a, M 4 hilhya, and Qn- 
^ rana, «r Cayaft*ha j and their feveral employ- 
^ nunts are teaching military exercifes% mufick, 

* aftromtfiy^ a^d.ieefmg herds i and attendance m 
f.princesi •, 

: * SucI) is the primeval rule for the (bns 

* of women one degree lower than their bujbandsz 

* for the ions of women two or three degrees 
e lower, let this rule of law be known. 

, 8. * From a Brdhment on a wife of the Vaifya 
■* clafi^ born a ion called Ambefbt'ha, or 
Faidya, on a Sidra wUe a Nijb&da^ named 

* alio Pdrafava: 

9. * Frofsi a mbedriyai on a wife of the Sidra 
'* elais, iprih^ aipreature, called with a 

* nature ^rtly warlike and partly iervile, fero- 

* cious in his manners, cruel in his ads. 

10. * The &ns of B. Br^k^ncn hy women oj 

* three lower claffes, of nCfutrsya by eMswa oj 

* two, and of a Awsrdak, are 
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* called apafaddb, or degraded below their fom 
*• there, 

11. * From a CJhatriya^ by a Brahmeni wife, 

* fprings a Suta by birth ; from a Vaifya^ by a 

* military or lacerdo^l wife, Ipring a Magadha 

* and a Vaidiha, 

12. * From a SUdra, on women of the com- 

* mercial, military, and prieftly clafles, are born 

* ions of a mixed breed, called A'ydgava, Cjhat^ 

* iriy and Chanddla^ the loweil of mortals. 

13. * As the Ambajbt'ha and Ugra^ born in 

* a diredl order with one dais between tbofe rf 

* their parents^ are coniidered in law, ib are the 

* CJhattri and the Vaidehat born in an inverie 

* order with one intermediate clqfs ; and dll four 

* may he touched without impurity, 

14. * Thoic fons of the twiceborn, who are 

* begotten on women without an interval {^An-t 

* tard) between the claiTes mentioned in order, 

* the wife called Anantaras, giving them a di- 
*fiiUd name from the lower degree of their 

* mothers. 

15. * From a BrahmeUt by a girl of the IJgra 

* tribe, is born an A'vnta ; by one of the Am~ 

* baft' ha tribe, an A'bhira\ by one of the Ay 6 ^ 

* gava tribe, a Dhigvana, 

16. * The AydgavUf the CJJhattrt, and the 

* Chanddla, the loweft of men, ipring from a 

* Sudra in an inverie order of the clajfee^ and 
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* art, therrforej all three excluded from the per* 

* for mance of obfequies to their anceftors: 

17. * From a Vaifya the Mdgadba and Vaidi* 

* hat from a CJbatriya the Sdta only, are born 

* in an inverfe order ; and they are three other 
‘ fons excluded from funeral rites to their fathere. 

18. * The fon of ol Nijbddat by a woman of 

* the Shdra cla&, is by tribe a Puccafa \ but the 

* foil of a Sudra by a Nijhddt woman, is named 

* Cuccutaca. 

19. * One, born ot a CJhattri by an Ugrd, is 

* called Swapdca\ and one, begotten by a Vaidi^ 

* ha. on an AmbaJhtKi wife, is called Vena. 

20. * Thole, whom the twiceborn beget on 

* women of equal dalles, but who perform not 
‘ the |>roper ceremonies of ajfuming the thready 

* and the like^ people denominate Vrdtyas^ or 

* excluded from the gdyatri. 

21. ‘ From fuch an outcall Brdhmen fpritigs 

* a Ion of a fiiiful nature, who in diferent coun^ 

* tries is named a Bhhrjacantacat an Avantya^ 
‘ a V&tadhdna.f a Pujhpadhat and a Saic' ha: 

22. ‘ From fuch an outcaft CJJsatriya comes 

* a fon called a fhallot a Malla^ a Nich'bivi^n. 

* Nata, a Carana, a Chafot and a Dravira : 

23. * From fuch an outcaft Vaifya is born a 
‘fon called Sudhanwaut Chdryay Cdrujhat Vim 

* janmant Mqitra, and Satwata, 

24. * By intermixtures of the clafles, by their 
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* marriages with wcffne£i iurlio otight Aot fo (>£ 

* married, And by their onSiffibn of pfelcribtdi 

* duties, impure clafles have ^en formed.- 

25. * Tho^b meti of mingled births, wha 

* were bom in the inveritf order of dalles, and 

* who intermarry among theniielves* I will noW^ 

* compendioufly deferibe* 

a6* * The S^a, the VdyUbtty and the Cbdii-i 

* ddla^ that lowed: of nfiortals, the Mdg^dbdi thd 

* CJbattrt hy tribe, and 

17. * Thttle fix heget fiooU^ibiu on womed 

* of theirown ckfies, oir o^ women of the kmo 

* dais with thdr motheraVfhd they produce 

* the like froni wbmeii of the two bighell 

* dalles, and, of the towfli 

28* * As a twiceborn dm may Ipring from A 

* Brdbfnen by women e^^^iwo clallb»' out of 

* three, a fimitdr fok^ wfa#l|%here is no int<srval« 

* and an eputl fon fmm a woman of his own 

* dais* it is thus in the oa^ of the low tribes 

* in order. 

29. * Thofe lix beget) pd women of tbeiC 

* oWn tribes, reciprocally, very many delpiea« 

* ble and ahjed races even more foul than fheii^ 

* begetters. 

30. * Even as a Siidta begets, on a BfidautA 

* woman, a Ion more vile than himfelf, tbua 

* any other low man begets, on . 

* lour clafiesa albny^ lower. ^ 
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3 1. * The fix low clai&s, marrying inyeiiel/, 

* beget fifteen yet lower tribes, the bafe pro^ 

* ductng ftill baler ; and m w £re 3 Mrder they 

* produce jifteen more, 

32. * A Dafyu, or outcaft of any pure clafii, 

* begets on an Ayigavt woman a Sedrindhra^ 

* who fiiould know how to attend and to drels 

* his mafter $ though not a flave^ he mufi: live 

* by fiaviih work, and may alfo gain fubfiftence 

* by catching wild beafts in toils : 

33. * A Vaidiba begets on her a (weetvoiced 

* Medtriyaca^ who, ringing a bell at the ap- 

* pearance of dawn, continually prailes great 

* men: 

34. * A N^dda begets on her a Mdrgava, 

* or Ddfit^ who fubfifts by hb labour in boats, 

* and is named Caroerta by thole, who dwell in 

* Arydverta, or the land of the venerable. 

35. / Thole three of a bale tribe are feverally 

* begotten on Aydgaoi women; who wear the 

* clothes of the decealed and eat nqprehenfible 
‘ food. 

36. * f rpm a Ntfhdda Iprings by a woman of 

* the Vaideha tribet a Cdrdvara^ who cuts lea- 

* theri and from a Vmddba Ipring fy women of 

* the Cirdvara and Nilhdda cajts^ an AndJira 

* and a Mbda, who mull live without the town. 

37. * From a Cbandd/a, by a Faidbld woman, 

* comes a Pdndufdp^a, who works with cane 
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* and reeds; and from a Nijbdda, an AbindicOi 

* who a^ as a jailor. 

38. * From a Cbanddla^ by a Pucidsi woman^ 

* is bom a S 6 pdca^ who lives by punifhing crimi» 
nals condemned by the king, a finfiil wretch 

* ever delpiled by the idrtuous. 

39. * A Ni/bddi woman, by a Chanddla, pro- 

* duces a Ion called Antyavafayin^ employed in 

* places for burning the dead, contemned even 

* by the contemptible. 

40. ‘Thefe, among various mixed clalies, 
*have been defcribed by their feveral fathers 
*'and mothers; and, whether concealed or open, 

* they may be known by their occupations. 

41. ^ Six fons, three begotten on women of 

* the fame dafs, and three on women of lower 

* clades, mud perform the duties of twicebom 
‘men; but tfaofe, who are born in an inverje 

* order^ and called lowborn, are equal, in refped; 
‘ of duty, to mere Sidras, 

42. * By the force of extreme devodon and 
‘ of exalted fathers, all of them may rife in time 

* to high birth^ as by the revetfe they may fink 

* to a lower date, in every age among mortals 
‘ in this inferiour world. 

43. * The following races of CJhatriyaSy by 

* thrir onuffion of holy rites and by feeing no 
‘ Brdbmens, have g^dually dmk among men to 

* the lowed of the four clafles: 
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44. * Paumfracas, Odras, and Dravirasi 

* Cambojas^ Tavanas, and Sacas; Pdradas^ 

* Pablavas, Cbiaas, CirdtaSf Deradas, and 
« Cbafas. 

45. ‘ All thofe tribes of men, who fprang 

* from the mouth, the arm, the thigh, and the 

* foot of Brahma', hut who became outcafts by 

* having negleBed their duties^ are called Dafyus^ 

* or plunderers^ whether they fpeak the language 

* of MlichcPbas, or that of A'ryas, 

46. * Those fons of the twicebom, who are 

* £ud to be degraded, and who are conAdered as 

* lowborn, fhall fubfift . only by fuch employ- 

* ments, as the twicebom defpife. 

47. * Shtas muft live by managing horfes and 
*by driving cars; Ambajbt'bas, by curing dif- 

* orders; Vaidebas^ by waiting on women; Md~ 

* gadbas, by travelling with merchandize; 

48 . * Nijhddas, by catching Afli; an A'yogava^ 
*• by the work of a carpenter; a Mdda, an An- 

* dbra, and (the fons of a Brdbmen by wives of 

* the Vaidiba and Vgra clafies, refpedtively called) 

* a Cfytncbu and a Madgu^ «by flaying beads of 

* the foiyi; 

49. * A C/battn^ an Ugra, and a Puccdfa^ 

* by killing or confining fuch animals as live in 

* holes; .Db^vanas, by felling leather; PHnas^ 

* by driking mufical indruments: 

VOL, VI, F 
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50. * Near large publick trees, in placea for 

* burning the dead, on mountains, and in 

* groves, let thofe tribes' dwell, generally known, 

* and engaged in their leveral works. 

51. * The abode of a Cbandala and a Sioa-. 
* pdea muft be out of the town;, they muft not 

* have the ufe of entire Vellels; their fc^e wealth 

* mull; be dogs and alles : 

5*2. * Their clothes muft be the mantles of 

* the deceafed ; their dilhes for food, broken’ 

* pots; their ornaments, ruftyiroil; continually 

* muft they roam from place to place : 

53. * Let no man, who regards his duty re- 

* ligious and civil, hold any intercourle-^ with 

* them; let their tranfadions be confined to 

* themfelves, and their marriages only between 
^ ejj[uals: 

54. * Let food be given to them in pot- 

* (herds, but not by the hands of the ^ver; 
*and let them not walk by night in cities or 

* townsr 

55. • By day they may ^k abour for the 

* purpofe of work, diftinguilhed by the king's 

* badges; and they (hall carry out the corpfe of 

* every one, who dies without kindred; fuch 

* is the fixed rule. 

56. * They (hall always lull thofe, who are 

* to be (lain by the fentcncc of the law, and by 
' the royal warrant; and let them take the 
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* clothes of the flain, their beds, and their or-* 

* naments. 

57. ‘ Him, who was born of a (inful mother, 

* and conjequently in a low clafs. but is not 

* openly known, who, though worthlefs in 

* truth, be^ the femblance of a'worthy man, let 

* people dilcover by his adls: 

58. ‘ Want of virtuous dignity, haiihnels of 

* fpeech, cruelty, and habitual negle6l of pre- 

* fcribed duties, betray in this World the fon of 
a criminal mother. 

59. * Whether a man o^ebafed birth> aljunie 

* the charader of his father or of his mother, 

* he can at no time conceal his origin: 

60. * He, whofe family had bem exalted, 

* but whofe parents, were criminal in marrying, 

* has a bafe nature, according as the offence of 

* his mother was great or fmall. 

61. * In whatever country fuch men are 

* bom, as deftroy the purity of the four dalles, 

* that country loon perilhes together with the na* 
‘ tives of it. 

62. * Defertiott of life, without reward, for 

* the fake of preferviiig a prieft or a cow, a wo- 

* man or a child, may caufe the beatitude of 

* thofe bafebom tribes. 

63. Avoiding all injury to animated beingSt 

* veracity, ablrinence from theft, and from unjuft 

* fiixure of property ^ cleanlind^ and command 
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^ over the bodily organs, form the compendious* 

* fyllem of duty, which Menu has ordained for 

* the four clafles. 

64. * Should the tribe iprung from a Brdb^ 
*■ men, by a S^i/ra woman, produce a fucceffion of 

* children by the marriages of its women with 

* other Brdbmens^ the low tribe fh;dl be- raifed 

* to the bigheft in the frventh generation. 

65. * As the fon of a Sudra may thus attain 

* the rank of a Brahmen^ vaA as the fon of a 

* Brahmen may fink to a level with Sidras, even 

* fo mufr it be with him,, who ijprings from a 

* CJbatr^a\ even fo with him, who was born 

* of a y^aifya, . 

66. •* Ib there be a doubt, as to the preference 

* between him, who was begotten by a Bribmen 

* for his pleafure, but not in wedlock, on a S&dra 
** woman, md him, who was begotten by a 

Sidra on a Brdhmenij 

67. * Thus is it removed: he, who was be< 

* gotten by an exalted man on a bafe woman, 
may by his- good a£ts become re(pe£^ble; but 

* he, who was begotten on an exalted woman 

* by a bale man, -mull himfelf continue bafe : 

6S. * Neither the two (as the law is fixed). 
*• ihall be with a (acred firing; not the for- 
t mer, becaufe his mother was low; nor the 

* fecond, becaufe the order of the clalTes was ia- 

* verted. 
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69. * As good grsin, ipiinging from gpod 

* foil, is in all refpeds excellent, thus a man, 

* fpring^ng from a refpedable father by*, a refpe 61 - 

* able mother, has a claim to the yrhole inftitu- 

* don of the twice bom. 

70. * Some fa^ gpve a preference to the 

* grain ; others to the fidd; and others' confider 

* both field .and grsdn; oni tins point thedecifion 

* follows: 

71. * Gradn, caft into bad ground, wholly 
^ perifhes, and a good £dd with nd grain fown 
^ in it, is a mere heap of dods ; 

72. * But dnce, by dko virtue of eminent fa- 
^ thers, even the fons of wild animals, m 

* yafiinga, and otiners^ have been transformed 

* into holy mep revered and extolled, the ph- 
^ teraal dde^ therefore, prevails. 

73. * Brahma' himfelf, having compared a 
f SidrOj who performs the duties of the twice- 

born, wid> a twicebom man, who does the 
^ ads of a Sudra^iuAi ** Thcde two are neither 
** equal nor unequal/’ that is^ they are ^iber 
^ equal in rank, nor unequal in bad conduff, 

74. ^ Let fuch Brdhmens as are intent on the 
^ means of attaining the fupreme godhead, and 

* firm in thdr own duties, completely perform 

* in order, the fix following ads: 

75. * Reading the Vidas, and teaching others 

* to read them, iuxifidng^ and affifting others to 
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' facrifice, ^ving to the- poor, themfihes have 
' enough, and accepting from the virtuous, jT 
< themfehes are poor, are fhe prefcrilwd ads 

* of the iirftbom dais; 

76. * But, among thofe iix ads of a Brdbmen, 

* three are Im means ^ fubliftence; afliftingto 

* facrihce, teaching the Veaas, and receiving 

* gifts from a purehanded giver. 

77. * Three ads of duty ceafe with the Brab^ 

*• men, and belong not to the CJhatriya‘, teaching 

* the Vidas, officiating at a {acrifice, and, thirdly, 

* receiving prefents; 

78. ^ Thofe three are alfo (by the fixed rule 

* of law) forbidden to the Vmjyd; Qnce Menu, 

' the lord of all men, prercribe4 not thofe ads to 

* the t wo chjjis, military and commercial, 

79. * The means of fubliftence, peculiar to 

* the CJhatriya, bearing arms, either held for 

* frriking or paiffile; to the Vaijya, merchandize, 

* attending on cattle, find agriculture: but •ooith 

* a view to the next life the duties of both arc 

* almfgiving, reading, facrificing. 

80. * Among the feveral occup^l^ns far gemih 

* ing a IroeUbood the rngd commendable refped- 

* ively for the liurerdotal, nffiitary, and mercan- 

* tile claflesy are teaching the Vifrt, defending 

* the people, and commerce or keq)ing herds 

* and flocks. 

81. * Yet a Brdbmen^xrcaitAt to fubfift by bis 
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^ 4}utie8 juft mentioned, may live by the duty of 
< a foldier; for that is the next in rank. 

I 

82, * If it be alked, how he muft live, Ihould 
^ he be unable to get a fuftftence by either of 
f d^ofe employments ; fie anfwer is, he may 

* fubfift as a mercantile man, applying himfelf 

* in perjhn to tUlage and attendance on cattle : 

33. * But iL Brdhmeh and a CJhatriya, obliged 

* tp fubfift by the ads of a Vaifya, muft avoid 
‘ with care, if they can live by keeping herds, the 

bufinefs of tillage, which gives great pain to 
^fentUnt creatures, and is depend^t on the la^ 

* hour of others, at huUt find fo forth, 

84. * Some are of opinion, that agriculture is 

* excellent; but it is a mode of fubfiftence, 

^ which 3 :he benevolent greatly blame ; for the 

* ironinouthed pieces of wood not only wound 

* the earth, but the creatures dwelling in it. 

85. * If, through want of a virtuous live- 
^ liHood, they cannot follow laudable occupa- 

* tions, they m^y then gun a comp^ence of 

* wealth by felling commodities ufpally ibid 

* by merchants, avoiding what puglu to be 
^avoided: 

36 . * They muft avmd felling liquids of all 
^ forts, drefled grun, feeds of tila, ftones, fait, 

* cattle and human creatures; 

87. * All woven cloth dyed red, cloth made 

* of fana, of cjbumd bark, and of wool, even 



72 ON THE MIXED CLASSES; AND 

* though not red; fruit, roots, ;Uid medicinal 

* plants; 

38. * Water, iron, poifon> flelhmeat, the 

* moonplant, and perfumes of any fort; milk^ 

* honey, buttermilk, clarified butter, oil of tila, 

* wax, fugar, and blades pf cus a~gcafi; 

89. * All beads of (he foreft, as deer and the 
^ Kkei ravenous beads, birds, and jijh\ fpi- 

* rituous liquors, nili^ pr indigp, and licjbd^ 

* or lac; and all beads with uncloven hoofs. 

90. * But the Brdbmen huibandman inay at 

* pleafure fell pure tiia feeds for the purpofe of 

* holy rites, if he keep them not long with a hope 

* of more gain, and fhali have pt^oduced then^ 

* by his ovm culture: 

91. * If he apply feeds of tila to^any purpofe 

* but food, anointing, and facred oblations, he 

* fhall be plunged, in the lhape of a worm, to> 

* gether with his parents, into the ordure of dogs. 

92. .* By felling flefhmeat, l&cjbd, or fait, a 
‘ Brdbmen immediately finks 'low; by felling 

* milk three days, he falls to a level vuth 

* Sudra% 

93. .* And by felling the oth^ fprbiddeq 

* eommodities with his own free will, he affumes 

* in this world, after feven nights, the nature of 

* a mere Vaifya, 

94. * Fluid things may, hpwever, be bartered 

* for other fluids, but not fadt for any thing 
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f liquid; fo ngay dreded gruo for grain un** 
f drefied, and ft/a feeds for grain in the hulk, 

:* equal weights nr meafures being gi^en and 
.* taken. 

95. * A MiLiTAKY man, in diftreis, may 

* fublift by all thefe means, but at no time muft 

* he ^ave recourfe to the higheft, ^ facerdotal^ 

* iiin^ion* 

96. * A malt of the loweft dais, who, 

* through covetoufnefs, lives by the a£b of the 
f higheft, let the Idng ftnp of all his wealth and 
f inftantly banilh : 

97. * His own office, though defodively per- 
f formed, is preferable to that of another, 
f though performed completely; for he, who 

* without neceffity difcharges the duties of an- 
f other clafs, immediately forfdts his own. 

98. * A MERCANTILE man. Unable to fublift 
f by his own duties, may defcend even to the 

* fervile ads of a Sudra, taking care never to do 

* what ought never to be done; but, when he 

* has gained a competence, let him depart from 

* fervice. 

99. * A MAN of the fourth clafs, not finding 

* employment by waiting on the twiceborn, 

* while his wife and fon are tormented with 

* hunger, may fublift by handicrafts : 

100. * Let him principally follow thofe me« 
chanical occupations, as jomery and mafonty, or 
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‘thofe various pradical arts, as painting assd 
^ •writing, by following whiph, be may ferve the 

* twiceborn. 

101. * Should a Brahmen, afflidled andpin- 
^ ing through want of food, choofe rather to re- 

* main fixed in the path of his own duty, than 

* to adopt the prance of Vaifyas, let him ad in 

* this manner: 

102. * The Brahmen, having fallen into dif- 

* rieft, may receive gifts from any perfon what- 

* ^er; for by no lacred rule can it be fhown, 

* that abfohite purity can be fullied. 

103. * From interpreting the Vida, from offi- 

* ciating at facrifices, or from taking prefents, 

*• though in modes generally difapproved, no bn 

* is committed by priefts in dijirtfs', for they are 
‘ pure as fire or water. 

104. * He, who receiyes food, when Kis life 

* could not Qtherwife be fuftained, from any 
*. man whatever, is no more turned by fin, than 
*. the fubtil ether by mud : 

105. * Aji'garta, dying with hunger, was 

* going to deftroy his own fon ( named S'unah- 

* sVp’ha) by felling Mm for fame cattle’, yet he 

* was guilty of no crime, fince he pidy fought a 

* remedy againft familhing: 

106. ‘ Va'made'va, who well knew right 

* and wrong, was by no means rendered impure, 

* though defirous, when opprefled with hunger. 
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* qF fating the flelh of dogs for the preferration 

* of his life: 

107. * BifARApwA'jA, emiqent in devotion, 

* when he and his fon were almoft ftarved in a 
‘ dreary foreft, accepted feveral cows from the 
‘ carpenter Vridhu: 

|o8 . * Viswa'mitra too, than whom none 

* better knew. the diftin 61 ions between virtue 

* and vice, refolved, when he was perilhing with 

* hunger, tp eat the haunch of a dog, vyhich he 

* had received from a Chanddla. 

1 09. * Among the a€l;s generally approved, 
*. namefy^ accepting prefents from low^meny alTift- 

* ing them to facrifice,and explaining the fcripture 

* tdtbem, the receipt of prefents is' the meaneft 
i/ff this wprldf and the moll blamed in a Brdlh 

* mn after his prefent life; 

1 10. * Becaufe alfilling to facrifice and ex- 

* plaining the fcripture are two a^ always per- 
{ formed for thofe, whofe minds have been im- 
^ proved by the facred mtiatiim\ but gifts are 

* alfo received from a feivile man of the loweft 

* clals. 

1 1 1. * The guilt. Incurred by aflifting low 

* men tp iaciilice and by teaching them the 
‘ fcripture, is removed by repetitions of the 
‘ j'tfya/r) and oblations to fire; but that, incurred 

* by accenting gifts from tbenty is expiated only 
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* by abandoniog the gifts and by rigoro^8 devo 
tion. 

112 . * It were better for a Brdbmen, whp 
could not maintain himfelf> to glean ears and 
^ grains aftn harveft from the field of perfon 

* whatever: gleaning whole ears would be better 
'* than accepting a prefent, and picking up fm- 
^ gle grains would be ftill more laudable. 

XI 3. * BrdbmenSf who keep houfe, and are in 
^ want of any metals except gold and filver^ or of 
5 other articles for good ufes^ ipay aik the king 
^ for them, if he be of the military cla&; but a 
f king, known to be avaricious qnd unwilling to 
^ give, muft not be foliated. 

1 14. 5 The foremoft, in order ^ of thefe things 

* may be received more innocently than that, 

* which fdlows it : a field untilled, a- tilled held, 

* cows, goats, fheep, precious metals or gems, 

* new gr^, drefled grmn. 

X 15. * There are feven virtuous means of 

* acquiring property; fuccellion, occupancy or 

* donation, and purchafe or exchange, which are 

* allowed to aUclaJfes\ conqueft, which is peculiar 

* to the military clafsi lending at intoreft, huf^ 

* bandry or commerce, which belong to the mer- 

* cantile clafs\ and acceptance of prefents, by the 

* facer dotal clafs, from refpe6:able men. 

X16, * Learning, exc^t that contmned in tht 



ON TIMES OF DISTRESS. iT 

*fcriptures^ art, as mixing perfumes and the 

* like^ work for wages, menial fervice, attend* 

* ance on cattle, traffick, agriculture, content 

* with little, alms, and receiving high intereft 

* on money, are ten modes of fubliftence in times 
‘ of diftrefs. 

1 1 7. * Neither a prieft nor a nulitarymao, 

* though dijlrejffdf muft receive intereft on loans; 

* but each of them, if he pleafe, may pay the 
*fmall intereft permitted by lavtt on borrowing 

* for fome pious ufe, to the linful man, wbi de^ 
‘ mands it, 

1 18. * A MILITARY king, who takes even a 

* fourth part f the crops of bis realm oX. a time 

* of urgent rieceffity, as of war or invqfion^ and 

* prot^dls his people to the utmoft of his power, 

* commits no fin : 

1 19. * His peculiar duty is conqueft, and he 

* muft hot recede from battle; fo that, while he 
^ defends by his arms the merchant and huf- 

* bandnaan, he. may levy the legal tax as the 
‘ price of prote^ion, 

120. * The tax on the mercsmtile dais, which 

* in times of projperity mujl be only a twelfth part 

* of their crops, and a fiftieth of their perfonat 

* profits, may be an eighth of their crop^ in a 

* tim of diftrefs, or a fixth, which is the 

* or even a fourth in great publick adverfity\ but 
'a twentieth of their gams on money, and 
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* other moveables, is the higheft tax: ferving 

* men, artilans, and mechanicks miift affift by 

* thdr labour, but at no time pay taxes*. 

121. * If a Sudra want a fubflftence and 

* cannot attend a priejiy he may ferVe a CJha~ 

* triya\ or, if be cannot wait on a foldser by birth, 

* he may gain his livelihood by ierving an opu-- 
‘ lent Vasfya» 

122. * To him, who ferves Brahmens with a 

* view to a heavenly reward, or even vdth a 

* view to both this life and the next, the union 

* of the word Brahmen with his name of feihsmt 

* will aflhredly bring fuccefs. 

123. * Attendance on Brahmens is pro- 

* nounced the beft work of a Sidra: whatever 
*■ elfe he may perform will comparatively avail 

* him nothing. 

124. * They mull allot .him a fit munte- 

* nance according to their own circumllances, 

* after confidering his ability, his exertions, and 

* the number of thofe, whom he muft provide 

* with nourilhment: 

125. * What remains of their drelled rice 

* muft be given to him; and apparel which 

* they have worn, and the refufe of their gnun, 

* and their .old houfehold furniture. 

126. * There is no guilt in a man of the 
‘ fervile clafs, who eats leeks and other forbidden 
‘ -MgetabUs: he muft not have the facred invef- 
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'tlture: he has no buhiiefs with the duty of 

* making oblations to fire and the Uke\ but there is 

* no pr6hibition agaunft Ins offering dr 'effed grain 

* as (I facrifice, by oeay of difcbar^g his o<m 
‘ duty. 

127. * Even S&dras» who are anxious to 

* perform their entire duty, and,' knowing what 

* they ihould perform, imitate the pradice of 

* good men in the boufehold facraments^ but 

* without any holy text, except thofe containing 

* praife and falutatkny are fo far from , finning, 

* that they acquire juft applaufe: 

128. * As a Si^ra, without injuring another 

* man, performs the lawful ads of the t^ce- 

* born, even thus, without being cenfured, he 

* gains exaltation in this world and in the 

* next. 

129. * No fuperfiuous colledion of wealth 

* muft be made by a Sudra, even though he 

* has power to make it^ fince a fervile msm, 
< who has amafied riches, becomes proud, and, 

* by bis infolence or negleB, g^ves pain even to 

* Brahmens. 

130. * Such, as have been fully declared, 

* are the feveral duties of the four clafles in dis- 

* tiefs for fubfiftence; and, if they perform 

* them exadly, they ihaU attain the lugheft 

* beatitude. 
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131. *Thu8 has been propounded the fy> 

* ftem of duties, leligious and dvil, ordained 

* for all clafles : I next will declare the pure kuT 

* of expiation for fin.* 



CHAPTER THE ELEVENTH. 


d/t Penance and Bx^ationt 


1. • Him, -ivho intends to marry for the 

* fak^ of having iflue; hirii, who wiAxes to 

* make a facriiice; him, who travels ; him, who 

* has given all his Wealth at a (acred rite ; him, 

* who delires to maintam his preceptor, his 
^father, or his mother; him, who needs a 

* maintenance for himfelf, when he firft reads the 

* Vidas^ and him, who is abided with illnefs; 

2. * Thefe nine Brahmens let mankind coh<> 
^ lider as virtuous mendicants, called fnaiaeas\ 

* and, to relieve their wants, let gifts of cattle ir 

* gold be prefented tO them in proportion to 

* their learning : 

3. * To thefe moft excellent Bt&hnUns imift 

* rice alfo be ^ven with holy prefents at ohla-^ 

* tions to fire and within 'the confect ated circle i 

* but the' drefled rice, winch others are to re- 

* ceive, muft *be deUvered on the outiide of the 

* facred hearth: gold and the. Hke'may le pvea 

* where, 

4. * On fucb Brdbnuns, as well know the 
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* Veday let the king beftow, as it becomes him, 
‘jewels of all forts, and the folemn reward for 
‘ officiating at the iacriiice. 

5. * He, who has a wife, and, having beg- 

* ged money io defray bis nuptial expenses ^ mar- 
‘ rtes another woman, (hall have no advantage 
‘ but fenfual enjoyment: the offspring belongs 
‘ to the beftower of the gift. 

6. ‘ Let every man, according to his ability, 
‘ give wealth to Brahmens detached from the 
‘ world and learned in feripture : fuch a giver 

* lhall attain heaven after this life. 

7. * He alone is worthy to drink the juice of 
‘ the nioonplant, who keeps a provifion of 

* grain fufficient to fupply thofe, whom the law 

* commands him to nouriffi, for the term of 

, I. 

‘ three years or more; 

8 . * But a twiceborn man, who keeps a lels 

* provifion of grain, yet prefumes to tafte the 
‘juice of the moonplant, ffiall gather no fruit 
‘ from that facrament, even though he tafte it at 

* the firft, or folemn^ much lefs at any occqfional^ 

* ceremony. 

9. ‘ He, who befto%vs gifts on ftrangers •witb 

* a view to worldly fame^ while he fuffers his fa- 

* mily to live in diftrefs, though he has power 
‘ to fupport tbeniy touches bis lips with honey, 

* but fwallows poifon ; fuch virtue is counter* 
‘ feit; 
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Id. * Even what he does for the fake of his 
‘ ^ture fpiritual body, to the injury of thofe, 

* wliom he is bound to maintain, ihall bring 

* him ultimate mifery both in this life and in 
‘ the next. 

lit * Shoulj) a lacrifice, performed by any 

* twicebom facrificer, and ^ by a BrAbm n efpe-^ 

* cially^ be imperfe^ from the want of fome in- 

* gredient, during the reign of a prince, who 

* knows the law, 

12. * Let him take that article, for the com- 

* pletion of the facrifice, frpm the houfe of any 
‘ Vaifya^ who poflelTes condderable herds, but 

* neither facrifices, nor drinks the juice of the 

* moonplant : . 

13. * If fuch a Vaifya be not hear, he may 

* take *two or three fuch .necelTary articles at 

* pleafure from the houfe of a Sudra\ fince a 

* Sudra has no buiinefs' with folemn rites. 

14. * Even from the houfe of a BrAhmen or’ 
‘ a CJhatriya^ who poiTefles a hundred cows, 

* but has no confecrated hre, or a thoufand 

* cows, but performs no facrifice with the tnoon^ 
'plants let a prieft without fcruple take the 
‘ articles wanted, 

15. ‘From another BrAhmen, who continu- 

* ally receives prefents but never gives, let him 
‘ take fuch ingredients of the facrifice, if not 

c 2 
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* beftowed on requejl: fo fliall his fame be ijpread 

* abroad, and his habits of virtue increafe. 

1 6. ‘ Thus, likewife, may a Brahmen^ who 

* has not eaten at the time of fix meals, < or has 
^ fajled three lobole days, take at the time of the 

* feventh meal, or on the fourth morning, from 

* the man, who behaves bafely^y not offering 

* him food, enough to fupply him till the mor- 
‘ row: 

17. * He may take it from the floor, where 

* the grain is trodden out of the hulk, or from 
‘ the field, or from the houfe, or from any 

* place whatever ; but, if the owner afk why be 

* takes it, the cauie of the taking mufl; .be de>. 
‘ dared. 

18^ * Th^ wealth of a virtuous Brahmen 

* mull at no time be feized by a Cjhatriya\ 

* but, having no other means to complete a facri- 
*fce, he may take the goMs of any man, who 

* adls wickedly, and of any, who performs not 

* his religious duties : 

19. * He, who takes property from the bad 
^ for the purpofe before-mentioned, and bellows it 
' on the good, transforms himfelf into a boat, 

* and carries both the good and the bad over a fea 
‘ of calamities^ 

20, * Wealth, pofleflfed by men for the per- 

* formaiice of lacrifices, tlie wife call the pro* 
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* petty of the gods ; but the wealth of men, 

* who perform no lacrifice, they confider as the 

* property of demons. 

21. * Let no pious king fine the man, w 68 

* takes by fiealth or by force wbat he wants to 

* make a facrifice perfeSt j fince it is the king’s 
^ folly, that caufes the hunger or Wants of a 

* Brihmen: 

22. * Having reckoned up the perfons, whom 

* the Brdbmen is obliged to fupport, having af- 

* certained his divine knowledge and moral 

* condu£l, let the king allow him a fuitable 

* maintenance from his own houfehold; 

23. * And, having appointed him a.mainte* 

* nance, let the king protefl him on all fides; 

* for he gains from the Brdhmen, whom be pro> 

* te£ls, a fixth part of tbe reward for his virtue. 

24. * Let no Brdhmen ever beg a gift front 

* a Siidra\ for, if he perform a &cri&e after 

* fuch begging, he Ihall^ in the next life, bo 

* born a Chanddla, 

25. * The Brdhmen^ who begs any articles 
' for a facrifice, and dilpofes not of them all for 

* that purpoie, lhall become a kite or a crow 
‘ for a hundred years, 

26. * Any evilhearted wretch, who, through 

* covetoufnefs, (hall leize the property of the 

* gods or of Brdbmens, ihall feed in another 

* world on the oits of vultures; 
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27. * The lacrifice mud be con>« 

* ftantly perforpied on the firft day of the new' 
f year, or on the new moon of Cbaitra^ as an 
? expiation for having omitted through mere for- 

* the appointed facrifices of cattle and 
f the rites of the mooppiant : 

28. * But a twiceborn man, who, without 

* neceflity, does an. a£l allowed only in a cafe 
f of necedity, reaps no fruit from it hereafter; 
f thus has it been decided. 

29. * By the Vifwidivas^ by the Sddbyas^ and 

* by eminent Rtjhis of the facerdotal clafs, the 

* fubftitute was adopted for the principal adt, 

^ when thfy were apprehenfive of dying in 
f times of eminent peril ;• 

30. * But no reward is prepared in a future 
^ date for that illminded man, who, when able 
f to perform the principal lacrifice, has recourle 

* to the fubditute. 

31. ^ A Priest, who well knows the law, 

* needs not complain to the king of any grievous 

* injury j dnce, even by his own power, he may 

* chadile thofe, who injure him : 

32. * His own power, which defends on hintm 
^ Jelf alonei is mightier than the royal power, 

* which defends on other men: by his own mighty 

* therefore, may a Brahrritn coerce, his foes. 

53. ‘ He may ule, without hefitation, the pOti^ 
f erful charms revealed to At haevan, ahd 
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* by bum to Anoiras; for Ipeech is the weapon 

* of a Bremen: with that he may deftroy his 
' oppreflbrs. 

34. * A foldier may avert danger from him- 

* felf by the ftrength of his arm ; a merchant 

* and a mechanick, by their propetty; but the 
*■ chief of the twiceborn, by holy texts and ob- 

* lations to fire. 

35. * A prieft, who performs his duties, who 

* juftly corrects his children and pupils t who ad- 

* vifes expiations for fin, and who loves all ani- 

* mated creatures, is truly called a Brdbmen : to 

* him let no man fay any thing unpropitious, 

* nor ufc any ofienfive language. 

36. * Let not a girl, nor a young woman 
‘ married or unmarried, nor a man with little 

* learning, nor a dunce, per&rm an oblation to 

* fire ; nor a man difeaied, nor one uninvefied 

* with the facrificial firing i 

37. * Since any of thofe perfons, who make 

* fuch an oblation, fiiall fall into a region of 

* torture, together with him, who fufFers his 

* hearth to be ufed : he alone, who perfedly 

* knows the (acred ordinances, and has read all 

* the Vidas, mud officiate at an oblation to holy 

* fire. 

38. * A Brdbmen with abundant wealth, who 

* pvelents not the pried, that hallows his fire, 

* with a horfe conlecrated to Praja>atI| 
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* becomes equal to one who has no fire haU 

* lowed. 

39. * Let him, who believes the (cripture, 

* and keeps his organs in fubjedlion, perform 
' all other pious aifls ; but never in this world 

* let him offer a facrifice with trifling gifts to 

* the officiating prieft:* 

40. * The organs of fenfe and aflion, repu- 

* ration in this Ufe^ a heavenly manfion in the 
‘ next^ life itfelft a great name after deaths chil- 

* dren, and cattle, are all deftroyed by a facri- 

* flee oflered with trifling prefents : let no man, 

* therefore, facrifice without liberal gifts. 

41. * XiiEpriefl;, who keeps afacred hearth, 

* but voluntarily negledls the morning and even- 

* ing oblations to his fires, muft perform, in the 

* manner to bedeferibed^ the penaiKe chdndrdyana 

* for one month ; fince that negleEl is- equally 

* finful with the flaughter of a fon. 

42. * They, who receive property from a 

* Sudra for the performance of rites to confe<> 

* crated fire, are contemned as minifters of the 

* bafe, by all fuch as pronounce texts of the 

* V^da: 

43. * Of. thofb ignorant priefts. Who ierve 

* the holy fire for the wealth of a SUdra^ the 

* giver (liall always tread on the- foreheads, and 
thus pafs over miferies in the gloom of death, 

44. * Every man, who does not an ad pre<i 



AND EXPIATION. 


* fcribedy or does an aft forbidden, or is guilty 

* of excefs even in /ega/ gratidcations of the 
‘ ienfcs, muft perform an expiatory penance. 

45. * Some of the learned confider an expia- 

* tion as confined to involuntary fin; but others, 

* from the evidence of the Vedoy hold it effec- 

I 

‘ tual even^in the cafe of a voluntary offence: 

46. * A fin, involuntarily committed, is re-* 

* moved by repeating certain texts of the fcrip- 

* ture ; but , a fin committed intentionally, 

* through ilrange infatuation, by harih penances 
‘ of different forts. 

47. * If a twiceborn man, by the will of 
' GclD'in this world, or from his natural birth, 

* have any corporeal mark of an expiable fui 

* committed in this or a former fiate, he mufi: 

* hold no intercourfe with the virtuous, while 

* his penance remains unperformed. 

48. * Some evilminded perfons, for fins com- 
‘ mittcd in this life, and fome for bad aftipns 
‘ in a preceding flate, fuffer a morbid change 

* in their bodies: 

49. * A ftealer of gold from a Brdhmen has 
' whitlows on his nails; a drinker of ipirits, 

* black teeth ; the flayer of a Brahmen^ a ma- 

* rafmus ; the violator of his guru's bed, a dc- 

* formity in the- generative organs; 

50. * A lOialignant informer, fetid ulcers in 
his noflrilsj a falfe detraftor, flinking breath; 
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* a Aealer of grain, the defedt of Ibme limb ; a 

* mixer of bad wares with goodt fome redundant 

* member; 

51. * A ftealer of dreflcd grain, dyfpepfia ; 
*■ a ilcaler of holy words, or an unauthorized 

* reader of the fcripturesy. dumbnels ; a ftealer 

* of clothes, leproly; a horfeftealer, lamenels; 

5^. * The ftealer of a lamp, total blindneft ; 
*'the mifchievous extinguiftier of it, blindueft 

* in one eye ; a delighter in hurting fentient 

* creatures, perpetual illnefs; an adulterer, 

* windy fwelling in his limbs : 

53. * Thus, according to the diverfity of ac-. 

* tions, are born men defpifed by the good, ftupid, 

* dumb, blind, deaf, and deformed. 

54. * Penance, therefore, muft invariably be 

* performed for the lake of expiation ; fince 

* they, who have not expiated their fins, will 

* again fpring to birth with difgraceful marks. 

55. * Killing a BrahmeUf drinking for? 

* bidden liquor, ftealing gold from a prieft, 

* adultery with the wife of a father, natural or 

* fpiritual, and aftbeiating with fuch as commit 

* thofe offences, wife Icgiflators muft declare to 
^ be crimes in the higheft degree, in refpeSb of 

* thofe after mentioned^ but lefs than incejl in a 
‘ dire^ line^ and fome others. 

56. * False boaftingof a high tribe, malig?. 

* nant information, before the king, of a crimif 
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* nal who mujl Jt^er deaths and falfely acqufinga 

* fpiritual preceptor, are crimes in the fecond de- 

* grecy and nearly equal to killing a Brahmen* 

57. * Forgetting the texts of fcripture, (how-* 

* ing contempt of the Viday giving falfe evi- 
*• dence •without a had motivey killing a friend 

* •without malicey eating things prohibited, or, 
*from their m^nifejl im^urityy unfit to be tailed, 

* are (ix crimes nearly equal to drinking fpirits; 
‘ but perjury and homicide require in atrocious cafet 

* the harjhejt expiation. 

58. ‘ To appropriate a thing depoiited or 

* lent for a time, a human creature, a horfe, 

* precious metals, a field, a diamond, or any 

* other gem, is nearly equal to Healing the gold 

* of a Brahmen. 

59. * Carnal commerce with fillers by the 

* lame mother, with little girls, with women 

* of the lowed mixed dais, or with the wives 

* of a friend or of a fon, the wile mull confider 

* as nearly equal to a violation of the paternal 
^ bed. 

60. * Slaying a bull or cow, lacrificing 
^ what ought not to be lacrificed, adultery, fell- 

* ing onefelf, deferting a preceptor, a mother, 
f a father, or a Ion, omitting to read the Icrip- 
^ turc, and negled of the fires preferibed by the 
f Dhermalallra enfy, 

pi. * The marriage of a younger brother be- 
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* fore the elder, and that elder’s omiflion to 

* marry before the younger, giving a daughter 

* to either of them, and officiating at their 

* nuptial {acrifice, 

62. ‘ Defiling a damfel, ufiiry, want of per- 

* fe& ebaftity in a ftudent, felling a holy pool 

* or garden, a wife, or a child, 

63. * Omitting the (acred inveftiture, aban* 

* doning a kinfman, teaching the yida for hire, 

* learning it from a hired teacher, lelling com- 

* modities, that ought not to be fold, 

64. * Working in mines of any (brt, engaging 

* in dyieSf bridges^ or other grefit mechanical 

* works, (fx>iling medicinal plants repeatedly, 

* (ubfifting by the harlotry of a wife, offering 

* facrifiqes and preparing charms to deftroy'^ir 

* innocent, 

65. .* Cutting down green trees for firewood, 

* performing holy rites with a felfifh view 

* merely, and eating prohibited food once •mth- 

* out a previous dejign, 

66. * Negle 61 iug to keep up the confecrated 

* fire, dealing any valuable thing bejides gold, 
‘ nonpayment of the three debts, application to 

* the books of a falfe religion, and exceffive at-* 
*• -tention to mufick or dancing, 

67. * Stealing grain, bafe metals, or cattle, 
‘ familiarity by the twicebom with women, who 

* have drunk inebriating liquor, killing withouf 
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^ malice t a woman« a Sudra^ a Faijya, or a CJba^ 

* triya, and denying a future ftate of rewards 

* and punifliments, are all- crimes in the third 

* degree, but higher or lower according to circum^ 

* fiances. 

68. * Giving pain to a Brdhmen, fmelltng at 

* any fpirituous liquor or any thing extremely 

* fetid and unfit to be fmelt, cheating, and un-« 

* natural practices with a male, are confiderei 

* as caufing a lols of clafs. 

69. * To kill an afs, a horle, a camel, a deer, 

* an elephant, a goat^ a Iheep, a filh, a fnake, or 

* a bufialo, is declared an offence, which de- 

* grades the killer to a mixed tribe. 

■ 70. * Accepting preients from de^cable 

* meq, illegal traffick, attendance on a Siub^a 

* maffer, and fpeaking fallehood, muff be con- 

* fidered as cauies of exclufion from Ibcial re- 

* pafts. 

71. ‘Killing an inie6t, -ffnaU’or large, a 
‘ worm, or a bird, eating what has been brought 

* in the fame bajket with fpirituous liquor, fteal- 

* ing fruit, wood, or flowers, and great pertur- 
‘ bation of mind on trifling occafions, are of' 

* fences which caufe defilement. 

* 72. * You fhall now be completely inffru 61 - 

* ed in thofe penances, by which all the fins 

* juft mentioned are expiable. 

73 * * iF'a Brdhmen have killed a man of the 
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* facerdotat clafs, without malice ptepenfe, thi 
*Jlayer being far Juperior to the Jlain in good qua- 

* litieSf he mufl hitnfelf make a hut in a foreft 

* and dwell in it twelve whole years, fubfifting 

* on alms for the purification of his foul, placing 

* near him, as a token of bis critne, the Jkull of 

* the Jlainy if he can procure it, or^ if not^ any hu- 

* man JkulL The time of penance for the three 

* lower elajfes mujl be twenty four^ thirty fix^ and 

* forty eighty years^ 

74. * Or, if the flayer be of the military clafs, 

* he may voluntarily expofe himfelf as a mark 

* to archers, who know his intention \ or, ac- 

* cording to circumjlancesy may caft himfelf head- 

* long thrice, or even till he die, injco blazing 

* fire. 

75. * Or, if he be a kingy and flew a priejt 

* without maUce or knowledge of bis clafs^ he may 
‘ perforin, with prefents of great wealthy one of 

* the following lacrifices ; an Afwamidhay or a 
« Swerjity or a G 6 favay or an AbhijUy or a Vif- 

* wajity or a Trivrlty or an Agnijbtut. 

y6. * Or, to expiate the guilt of killing a 
‘ priefl without knowing him and without deJigUy 

* the killer may walk on a pilgrimage a hundred 

* yijanasy repeating any one of the VldaSy eating 

* barely enough to fullain life, and keeping his 

* oi^uks in perfe6l fubjedion ; 

77. * Or, f in that cafe the flayer be unlearned 
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* ittt ric/i, he may give all his property to fome 

* Brd&men learned in the Vdda, or a fufficiency 

* of wealth for his life, or a houfe and furniture 
‘ to hold while he lives: 

78. - * Or, eating only fuch wild grains as are 

* offered to the gods, he may walk to the head 

* of the river Sarafwatt againA the courfe of 

* the ftream; or, fubfifting on very little food, 

* he may thrice repeat the whole colle&ion of 
‘ Fedas, or the Rtch, Yajujhy and Saman. 

79. * Or, his hair being (horn, he may dwell 

* near a town, or on paAureground for cows, 

* or in fome holy place, or at the root of , a fa* 

* cred tree, taking pleafore in doing good to 

* cows and to Brahmens \ 

80. ‘ There, for the prefer vation of a cow 

* or a Brahmen^ let him iiiAantly abandon life; 

* fince the preferver of a cow or a Brdfynen 

* atones for the crime of killing a prieft : 

81. * Or, by attempting at leaft three times 

* forcibly to recover from robbers the property 

* of a Brdbtnen, or by recovering it in one of 

* his attacks, or even by lofing his life in the 

* attempt, he atones for his crime. 

82. * Thus, continually firm in religious 
*• aufterity, chaftc as a ftudent in the Aril order, 

* with his mind intent on virtue, he may ex- 
*,piate ^he guilt of undefgnedly killing a Brdb^ 

* men, after thp twelfth year has expired. 
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* Ofj if a •oirtmus Brahmen mintention- 

* ally kill another^ who bad no good quality ^ he 

* maj atone for his guilt by proclaiming it in 

* an aflenibly of priells and military men, at 

* the lacrifice of a horfe, and by bathing with 

* other Brahmens at the dole of the lacrihce : 

84. * Brahmens are declared to be the bads, 

* and CJhatriyas the fummit, of the legal iyftemt 

* he, therefore, expiates his offence by fully 

* proclaiming it in fuch an aflembly. 

85. * From his high birth alone, a Br&bmen 

* is an objed of veneration even to deities : his 

* declarations to mankind are deciiive evidence; 

* and the Vdda itfelf confers on him that cha- 
*ra 61 ef. 

86. * Three at leaii, who are learned in the 

* Veda, (hould be allonbled to declare the proper 

* expiation for the &n of d frieji, but, for the 

* three other clajfes, the number mu/l be doubled, 

* tripled, and quadrupled: what they declare 

* ihall be an atonement for linners ; lince the 

* words of the learned give purity. 

87. ^ Thus a Brahmen, who has performed 

* one of the preceding expiations, according to 

* the drcumjlances of the homicide and the cba^ 

* raders of the perfons killed and ksllingi with his 

* whole mind dxed on God, purifies his foul, 

* and removes the guilt of flaying a man of his 

* own dais: 
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. 38 . * Hd lAuft perform the fame penance 
‘ for killing an embryo^ the f ex of which wat 

* unknown, but whbfe parents were facet:dotal^ 

* or a military or a commercial man employed 

* in a lacrifice, or a Brdbmtni woman ^ who has 

* bathed after temporary uncleannefs ; 

89. * And the fame for giving falfe evidence 

* in a caufe concerning land or gold or preciem 

* commodities^ and for accufing his preceptor un- 

* juftly, and for. appropriating a depofit, and 

* for killing the wife of a • prieft, who keeps a 

* confecrated fre% or for flaying a friend^ 

90. * Such is the atonement ordained for 

* killing a prieft without malice\ but for killing 

* a Brahmen with malice prepenfe, this is no 

* expiation j the term <f twelve years mufi he 

* doubled^ or, if the cafe was atrocious, the mur^ 

* derer mujt usually die in Jlamis or in battle. 

91. * Ant twiceborn man, who has inten-i 

* tUnally drunk fpirit of rice, thi'ough perverfe 

* delufion of mind, may drink more fpirit in 

* flame, and atone for his oflTence by /cverely 

* Burning his body; 

92. * Or he may drink boiling hot, until hi! 

* die, the urine of a cow, or pure ' water, of 

* milk, or clarified butter, or juice exprefl^ 

* from cowdung x 

93. * Or, if he tajled it .unknowingly, be may 

* expiate the fin pf drinking fpirituous liqudr, 

voi. VI. II . 
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* by eating only (bme broken rice or grains of 

* ////!, from which oil has been extraSed, once 
‘ every night for a whole year, wrapped in 
‘ coarfe veilure of hairs from a cow's tail, or 

* fitting unclothed in his houfe, wearing his locks 

* and beard uncut, and putting out the flag of 

* a tavern-keeper. 

94. * Since the fpirit of rice is difiUkd from 

* the Mala, or filthy refufe, of the grain, and 

* fince Mala is alfb a name for fin,, let no Brdh^ 

* men, CfitUriya, or Vaifya drink that fpirit. 

95. * Jnebriating liquor may be confidered 

* as of three principal forts; that extraded from 

* dregs of fugar, that extrafled from broifed 

* rice, ,and that extracted from the flowers of 

* the Ma^huca: as one, fo are all ; they fliall 

* not be tafted by the chief of the twicetorn.. 

96. * Thoie liquons, and eight other ibrts, 

* with the flefh of animals, and Afiroa, the 

* mofi: pernicious 'beverage, prepared with nar-^ 

* c^ck drugs, are fwallowed at the juncates tsf 

* Yacjhas, Racjbafas, eMdi Pifdchas: they fliall 

* not, therefore, be tailed by 'a Brdhmen, who 

* feeds 'On clarified butter offered to gdds. 

97. * A Brahmen, ilupefied by drunkraneis, 

* might fall on Ibihething very impure, or might 

* even, when intoxicated, pronounce .a iecret 

* phrafe of the Veda, or might do Ibme other 

* 'ad, which ought not to be done. 
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984 ‘When the divine fpirit, ortbeUghtrf 

* Holy knmledge, which his been infufed into 

* his body, has once been fprinkled with an/ 

* intoxicating liquor, even his prieAI/ charac- 
' ter leaves him, and he finks to the low degree 

* of a Sudra. 

99. * Thus have been promulgated the va« 

* rious modes of expiation for drinking fpirits: 

* I yi^ill next propound’ the atonement for fieaU 
‘ ing the gold of a pfieft /a Mr amount: a fii« 
fvarna. 

100. * He, who has purloined the gold of a 

* Erdbrnettf muft haften to the king, and pro- 

* claim his offence ; adding, ** Infill on me 
“ the punilh nent due to ray crime.**', 

101. * Then (hall the king himfelf, taking 
‘ froiiii him an iron xancttUubkh the criminal muft 

* bear on his Jboulder, Avkn him with it once; 

* and by that ftroke, -wArMrr he die or be otefy 

* left as dead, the thief is releafed from fin: oL 

* Brdbmen by rigid penance alone expiate 

* that ^ence\ another tmeebom maul- arqy alft 

* perform fucH a penance at bis ele^oii^ 

' t02. > The twicebmu man, who dbfires to 

'N 

‘‘ reinove by auftere devotion ' tbe - taint cauied 
‘ by ftealing gold, ipuft perform iif a foreft, co- 

* Vfred with a mantle of rough, bark, the pe- 

* nance bfore ordained for- him, who mnthont 

* maBce prepenfe has killed a Brahmen. 
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103. * By thclc expiations may the twiceborn 

* atone fir the guilt of ftealing gold from a 

* prieft; but the fin of adultery with the wife 
‘ of a father, natural or Jpiritudi, they muft ex- 

* piate by the following penances. 

104. * He, who knowingly and aSually has 

* defiled the wife of his father, Jhe being of the 

* fame clafs, muft extend himfelf on a heated 
> iron bed, loudly proclaiming his guilt ; and, 

* there embracing the red-hot iron image of a 
*• woman, he /hall atone for his crime by death; 

105. * Or, having himfelf amputated his 

* penis and ferotum, and holding them in his 

* fingers, he may walk in a direct path toward 

* the fouthweft, or the region of Nirriti, un- 
' til he fall dead on the ground : 

106. ‘ Or, if he had mijlaken her for another 
woman ^ he may perform for a whole year, 

* with intenie application of inind, the penance 

* trajapatyOf with part of a bed, or a human 

* boncy in his hand, wrapped in vefture of coarfe. 

* bark, letting his hair and beard grow, and 

* living in a deierted foreft : 

107. * Or, if jhe was of a lower clafs and a 
cerrupt woman, he may expiate the fin of vio- 

* lating the bed of his father, by continuing the 

* penance cbdnd^vatia for three months, al- 

* ways mortifying, his body By eating only fo. 

* reft herbs, dr wild jgraibs boiled in ^ater. 
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td$. * By the preceding penances may fin* 

* ners of the two higher degrees atone for their 

* guilt; and the lefs offenders may expiate theirs 
‘ by the following aufter’ties. 

109. * He> who has committed the fmaller 

* offence of killing a cow •without malice, muft 

* drink for .the lirfl mouth barleycorns boiled 

* fbft in water; his head muft be lhaved en- 
' tirely; and, covered with the hide of the Jlain 

* cow, he muft fix his abode on her late pafture 

* ground : 

1 10. * He may eat a moderate quantity of 

* wild grains^ but without any fadlitious ialt, 

* for the next two months at the time of each 

* fourth repaft, on the evening of every feeoni 

* day I regularly bathing in the urine of cows, 

* and keeping his members under centroul: 

111. * All day he muft wait on the herd, 

* and ftand quaffing the duft railed hy their 

* hoofs; at night, having (ervilely attended and 

* ftroked and (aluted them, he mud lurround 

* them with a fence, and fit near to guard 

* them: 

112. * Pure and free from pafiion, he muft 

* ftand, while they ftand; folbw them, when 
' they move together ; and lie down by them, 

* when they lie down: 

1 13. * Should a cow be fick or jterrified by 
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' tiger's or thieves, or fall, or ftick in mud, he 

* muit relieve her by all poffible means : 

1 1 4. * In heat, in rain, or in cold, or while 

* the blaft furioufly rages, let him not leek his 

* own ihelter, without hrll: Ihcltering the cows 

* to the utmoft of his power. 

115* * Neither in his own houfe, or field, or 

* floor for treading out grain, nor in thofe of 

* any other perfbn, let him fay a word of a 

* cow, who eats corn or grafsy or of a calf, who 

* drinks milk: 

116. * By waiting on a herd, according to 

* thefe rules, for three months, the flayer of a 
< cow atones for his guilt ; 

ijy, his penance being performed, 

* he mufl give ten cows and a bull, or, his 

* flock ^not being fo large, mufl: deliver all he 

* poflefles, to fuch as beft know the Vida, 

1 1 8, * The preceding penances, or that called 

* chdndrdyanOy mufl be performed for the abfo- 

* lution of all twiceborn men, who have com- 

* mitted fins of the lower or third degree ; ex- 

* cept thofe, who have incurred the guilt of an 
^ avaeimai 

1 1 9. * But he, who has htcomt Avaclrni, mufl 

* ficrifice a Hack or a oneeyed a&, by way of a 

* meatofl^ring to Nirriti* patronejs of the fouth- 

* by night in a place where four ways meet: 
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1 20. * Let him dmiy offer to her in fire the 

* fat of that ais, and« at the dole of the ceremony ^ 

* let him offer darified butter, with the holy 

* text Sem ancffo forth, to Pavana, to Indba, 
*to Vrihaspati, and' to Aoni, regents of 

* wind, clouds, a planet, and fire, 

1 21. *A voluntary effufion, naturally or 

* other wys, of that which may produce a man 

* by a twiceborn youth during the time of his 

* ffudentlhip or hejore marriage, has been pro> 

* nounced avaclrna, or a violation of the rule 

* preferibed for the firfi order, by fages, who 

* knew the )vhole fyftem of duty, and uttered 

* the words of the F^da, 

122. * To the four deities of purificatm, 

* Ma'ruta, Indra, Vrihaspati, Agni, 

* goes all the divine light, which the F ida had 

* imparted, from the Undent, who commits the 

* foul fin avaclrna 

123. *' But, this crime having adually been 
‘ committed, he mud go begging to feven 

* houfes, clothed only with the hide of the fa^ 

* crjficed afs, and openly proclaiming his a6t: 

124. * Eating a fingle meal begged from 

* them, at the regular time of the day, that is, 

* in the morning or evening, and bathing each 

* day at the three fivanas, he lhall be abfolved 

* from lus guUt at the end of one year. 
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125. * He, who has voluntarily committed 

* any fln, which caufes a lofi of clafs, muft per- 
‘ form the tormenting penance, thence called 
*fantapana\ or the prdjdpatya, if he offended 

* involuntarily. 

126. * For fins, which degrade to a mixed 
^ dafs, or exclude from fociety, the finner muft 

* have recourfe to the 7 «fftfr expiation cbdndrdy- 

* ana for one month: to atone for ads, which 

* occafion defilement, he. muft fwallow nothing 

* for three days but hot barleygruel. 

127. * For killing intentionally a virtuous 

* man of the military clafs, the penance muft be 

* a fourth part of that ordained for killing a 
*pricftj for killing a Vaifya, only an eighth; 

* for killing a Sudra^ who had been conftant in 

* dtfcbarging his duties, a fixteenth part: 

126. * But, if a Brahmen kill a CJhatriya 

* without malice, he muft, after a full perform- 

* ance of his religious rites, give the priefts one 

* bull togethv with a thoufand cows ; 

129. * Or he may perform for three years 

* the penance for flaying a Brdbmeuy mortify- 

* ing his organs of fenfation and affion, lettkig 

* his hair grow long, and living remote from 

* the 'town, with the root of a tree for his mani 
f fion, 

130. * If he Idll vfitbovt malice a who 
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* had a good i moral chara£l;er, he may perform 

* the fame penance for one year, or give thf 

* priefts a hundred cows and a bull : 

131. * For fix months mull he peribrm this 

* whole penance, if without intention he kill a Sih- 

* dra ; or he may give ten white cows and i 

* bull to the priells. 

132. * If he kill by dejign a cat, or ap ich- 

* neumon, the bird CbaJIia^ or a frog, a dog, a 

* lizard, an owl, or a crow, he mull perform 

* the ordinary penance required for the death of 

* a Sidra, that is, the cbdndrdyana: 

133. * Or, if he kill one of them undefgnedly, 

* he may drink nothing but milk for thr/se days 

* and nights, or each night walk a ydgan, or 

* thrice bathe in a river, or filently repeat the 

* text on the divinity of water; that is, if he be 
‘ difabled by real infirmity from performing the 

^firfi mentioned penances, be may have recourfe to 

* the next in order, 

134. * A Brdbmen, if he kill a fnake, mull 

* give to fame priefi a hoe, or ironbeaded fiick j if 

* an eunuch, a load of ricellraw, and a mdjha of 

* lead; 

1 35. * If a boar, pot of clarified butter; if 

* the bird tittirii a Or&na^ of tida feeds: it a paiu 

* Tott a Iteer two years old; if the waterbird 

a deer sgedthree yeios: 

* If he JciM ii phenicopteroa, a 
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* berottt or cormorant, a bittern, a peacock, aH 

* ape, a hawk, or a kite, he muft g^ve a cow to 

* fomc Brahmen :■ 

1 37. * If he kill a horfe, he muft give a- 

* mantle; if an elephant, five black bulls; if a 

* goat or a fheep, one bull ; if an afs, a calf one 

* year old; 

138. * If he kill a carnivorous wild beaft, he 

* muft ^ve a cow with abundance of milk; if a 

* wild beaft not carnivorous, a fine heifer; and 

* a roBicd of gold, if he flay a camel : 

139. * If he kill a woman of any elafs caught 

* in adultery, he muft give as an expiation, in 

* the dire£l order of the four clafTes, a leathern 

* pouch, a bow, a goat, and a fheep. 

140. * Should a Brahmen be unable to expi- 

* ate by gifts the fin of killing a fnake and the 

* reft, he muft atone for his guilt by penom- 
' Ing, on each occafion, the penance prdjd^atya, 

141. * For the {laughter of a thoufand fmall 

* animals which have bones, or for that of 

* bonelefs animals enow to fill a cart, he muft 

* perform the cbindrdyana^ or common penance 
‘ for killing a Sudra\ 

142. ‘But, for kilting boned animals, he 
' muft alfb give fon\c trifle, pana copper^ 

* to a Brdbmen ; ibr klUng thofe without bones,. 
‘ he may be abfolved ,1^ folding his breath, ai 

* tbe clofe of bis penanfo, while he thrice repeats 
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* the gayatr\ with its beai^ the franava^ and the 

* vydbritis. 

143. * For cutting once voitbout malice trees 
' yielding fruit, fhrubs with many crowded 

* ftems, creeping or climbing plants, or fuch as 

* grow again when cut, if they were in bloflbm 

* wben be hurt tbem^ he muft. repeat a hundred 
‘ texts of the V^da, 

144. * For killing infers of any fort bred in 

* rice or other grains, oy thofe bf^ in honey or 
*, other fluids, or thofe bred in fruit or flowers, 

* eating clarified butter is a full expiation. 

145. ' If a man cut, wantonly and for no 

* good purpofe, fuch grafles as are cultivated, 

* or fuch as rife in the foreft fpontaneoufly,- he 

* muft wait on a cow for one day, nouriihed by 

* milk alone. 

146. * By thefe penances may mankind atone 

* for the fin of injuring fentient creatures, whe> 

* ther committed by defign or through inadvert- 

* ence : hear now what penances are ordained 

* for eating or drinking what ought not to fie 

* tafted. 

147. * He, who ^nks undefigtiedly any fpi- 

* rit but that of rice, may be abfolved by a new 

* inveftiture with the iacrificial ftring : even for 

* drinking intentionally tbe weaker forts of fpirit, 

* a penance extending to death muft not (as the 

* law is now fixed) be prefcribed. * 
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148. * For drinking water which has flood 

* in a reffel, where fpirit of rice or any other 

* fjpirituous liquor had been kept, he mull fwal> 

* low nothing, for five Jays and nights, but the 

* plant fanc'bapujhpi boiled in milk: 

149. * If he touch any fpirituous liquor, or 

* give any away, or accept any in due form, or 
‘ with thanks^ or drink water left by a Sudra^ 

* he mull fwallow nothing, for three d<^s and 

* nights, 1)ut rn/^r-grafs boiled in water. 

150. '* Should a Brahmen t who has once tall* 

* ed the holy juice of the moonplant, even fmell 

* the breath of a man who has been drinking 

* Ijpirits, he mull remove the taint by thrice re* 

* peating the gdyatni while he fupprelTes his 

* breath in water> . and by eating clarified butter 

* after that ceremony, 

451. * If any of the three twiceborn dalles 

* have tailed unknowingly human Sldure <h: 

* urine, or any thing that has touched Ijpirituous 

* liquor, they mull, after a penance, be girt 

* anew with the lacrificial thread ; 

152. * But, in fuch n^v inveftiture of the 

* twicebom, the partial tonfure, the zone, the 

* llafi^ the petition of alms, and the llrid rules 

* of abllinence, need not be renewed* 

153; 'Shoulu one of ‘them eat the food of 

* thofe perfons, with whom he ought never to 

* eat, or food left by a woman or a Stidra, .or 
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* any prohljbited flelh, he muft drink barleygruel 

* only for feven days and nights. 

154. * If a Brahmen drink fweet liquors 

* turned acid, or aftringent juices from impure 

* fruits, he becomes unclean, as long as thofe 

* fluids remain undigeflied. 

* Any twicebom man, who- £y accident 

* has tailed the dung or urine of a tame boar, 

* an afs, a camel, a lhakal, an ape or a crow, 
' muft perform the penance chdndrdyana : 

156. * If he tafte dried flelhmeat, or mufti- 

* rooms riling from the ground, or any thing 

* brought from a llaughter-houle, though he 

* knew not whence it came, he muft p^orm 

* the fame penance. 

157. ‘For knowingly eating the flefti of car- 
‘ nivorous beafts, of town-boars, of camels, of 

* gallinaceous birds, of human creatures, of 

* crows, or of alles, the penance taptacrlcb' bra^ 
‘ or burning and fevere, is the only atonement. 

158. * A Brdbmen, who, before he has com- 

* pleted his theological ftudies, eats food at 

* monthly obfequies to one ancejtor^ muft fall 

* three days and nights ^ and lit in water a day : 

159. ‘ But a Undent in theology, who at any 

* time unknowingly talles honey or flefti, muft 
‘ perform the lowell penance, or the prdjdpatya^ 
‘ and proceed to linifti his lludentlhip. 

160. ‘ Having eaten what has been left by a 
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* cat, a crow, a mouTe, a dog, or an ichneumon, 

* or what has even been touched by a loufe, he 

* muft drink, boiled in water, the plant brab-‘ 

* mufteoerchald. 

161. * By the man, who feeks purity of foul, 

* no forbidden food muft be tafted: what he has 

* undeftgnedly fwaillowed he miift inftantly 

* vomit up, or muft purify himfelf with fpeed 

* by legal expiations. 

162. ‘ Such, as have been declared, are the 

* various penances for eating prohibited food: 

* hear now the law of penance for an expiation 
' of theft. 

163. * The chief of the twicebom, ^ving 
‘ voluntarily ftolen fijch property, as grain, raw 

* or drefled, from the houfe of another Brdb- 
‘ men, ftiall- be - abfolved on performing the pe- 
‘ nance prdjdpatya for a whole year ; 

164. * But the penance cbdndrdyana muft be 
‘ performed for ftealing a man, woman, or 
‘child, for feizing a field, or a houfe, or for 

* taking the waters of an enclofed pool or well. 

165. ‘ Having taken goods of little value 

* from the houfe of another man, he muft pro- 

* cure abfolution by performing the penance 

* fdntapana\ having firft reftored, as tbe penir 

* tent thief always muft, the goods that he ftole. 

166. ‘ For taking what may be eaten, or 
‘ what may be ' fipp^, a carnage, a bed, or a 
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' feat, roots, flowers, or firuit, an atonem nt 

* may be made by fwallowing the five pure 

* things produced from a cow, or milk', curds, 

* butter, urine, dung : 

167. ‘ For ilealing grafs, wood, or trees, rice 

* in the hulk, molafles, cloth or leather, fi(h, or 

* other animal food, a ftriA falF muft be kept 

* three days and three nights. 

168. * For Ihzaling gems, pearls, coral, cop- 

* per, filver, iron, brafs, or flone, nothing but 

* broken rice mull be fWallowed for twelve 

* days; 

169. * And nothing but milk for three days, 

* if cotton, or Aik, or wool had been ftolen, or 

* a.beaft either with cloven or uncldven hoofs, 

* or a bird, or perfumes, or medicinal herbs, or 
‘ cordage. 

170. ‘«By thefe penances may a twicebom 
^ man atone for the guilt of theft; btttthe fol- 

* lowing aufterities only can remove the An of 

* carnally approaching thofe, who muft not be 

* carnally approached. 

171. * He, who has wafted his manly 

* ftrength with Afters by the fame womb, with 

* the wives of hb ftiend or of his fon, with girls 
‘ under the age of puberty, or with women of 

* the loweft clafles, muft perform the penance 

* ordriifed for deAling the bed of s preceptor: 

172. * He, who has carnally known the 



112 OK PEKAKCE 

* (laughter of his paternal aunt, vobo is almoft 

* equal /0 a (ifter, or the daughter of his mater^ 

* nal aunt, or the daughter of his maternal 

* un(de, toho is a near kinfman, muil perform the 

* cbindriyana^ or lunar penance ; 

>173. *• No man of fenfe vrould take one of 

* tl)^fe three as his wife: they ihall not be taken 

* id! marriage by reafon of their confaiiguinity; 

* an^ he, who • marritt any one of th^m, £dls 

* deep into\fin, 

174. * He, who has virafted, what might 

* have produced a mlui, with female bnite ani> 

* mals, with a woman during her courfes, or in 

* any but the natural part, ex inUwater, mull 

* perform the penance fintapana: fir a hefiial 

* a 3 •with a coait the penance ihuft be mare fif 

* mere* 

175. * A twicebom man, d^Iying lafciyioul^ 

* ly with a male in ary place or at any timcy or 

* with a female in a carnage drawn by bullocks, 

* or in. water, or by day, Jballbe degraded^ ca^d^ 

* muft bathe lumfelf pubUcklyt-vnihs lus a^areh 

176. * Should a Bribmen carnally Imow a 

* woman of the Cbandhla or tribes, or 

* tafte their food, or accept a ^ fropi them, 

* he lofes lus own dafe, if he aiSed unknowingly* 

* or, if knowingly y finks to a level •with them. 

177. ‘ A wife, exceffively corrupt, let her 
< hbfband confine to. one apartment, and compel 
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* hei: to perforin the penance ordidned fiqir a 

* man, who has committed adultery : 

178. * If, having been folicited by a man of 

* herown clafs, ihe agun be defiled, her expk* 
' tion muft be the penance prij&paiya added t6 

* the th&ndriydnid, 

179. * The guilt of a BrSbmen^ who has dal- 

* lied a whole night udth a Cbanddli woman, he 

* may remove in three years by fubfiftlng on 
*^lms, and incefiantly repeating the gdyatrl 

* with other myfterious texts. 

180. * Thefe penances have been declared for 

* fmners of four forts, thofe nobo hurt fentient 
creatures, thofe •wbo e^t prohibited food, thofe 

*■ who commit theft, and tbofe •who are guilty of 

* lafcivioufnejs: hear now the prefcribed expia- 

* tion for fuch, as hold any intercourfe with de- 
' graded ofiehders. 

181; ' He, who aflociates himfelf for one 
*• year with a fidlen finner, falls like bimj not 

* by facrificing, reading the Fdda, or contrading 

* affinity with \am,fttce by tbofe aBs be lofts hit 
' clafs immediately, but even by ufing the fame 

* carriage- or feat, or by ^^ng his food ^t the 
*£une board: 

182. 'That man, who holds an intercourfe 
^ with any one of .thofe deg^ed offenders, 
' muft perform, as an atonement for fiidi inter* 
VOL. VI. 1 
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cdurfe, the penance ordained for that finner 

* himfelf. 

1 83. * The fapindas and famdnddacas of a man 

* degraded, for a crime in the JirJi degree^ mull 

* offer a libation of water to his manes, as f he 

* were naturally deady out of the town, in the 

* evening of fome inaulpicious day, as the ninth 
*• of the moony his paternal kinfmen, his ofSciat- 
' ing prieft, and his Ijpiritual guide being prefent. 

184. * A female (lave mull kick down with 

* her foot an old pot filled with water, which 
had for that purpofe been placed towards the 

*■ foutby as if it were an oblation for the dead; 

* and all the kinfmen, in the nearer and remotc;|r 

* degrees, mull remain impure for a day and a 
‘ night : 

1 85. ^ * They mud thenceforth defift fironi 
fpeaking to him, from fitting in his cotnpaiiy, 

* from delivering to him any inherited or other 
‘ property, and from every civil or ufual atten- 

* tion, as inviting him on the firjt day of the year, 

* and the like. 

186. * His right of primogeniture, if be was 

* an elder brother, muft be withholden from 

* him, and whatever perquifites arife from pri- 

* ority of birth: a younger brother excelling 

* him in virtue, muft appropriate the ftiare of 
‘ the firftborn. 
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187. * But, when he has performe 4 his due 

* penance, his kinfmen and he mufl: throw 

* down a new veiTel full of water, after having 

* bathed together in a pure pool : 

x88. * Then muft he caft that veflel into the 
‘ water; and, having entered his houfe, he may 

* perform, as before, all the adlis inddent to his 

* relation by blood. 

189. * The fame ceremony muft be perform* 

* ed by the kindred even of women degraded, 

* for whom clothes, drefled rice, and water muft 

* be provided ; and they muft dwell in huts near 

* the family houfe. 

190. *.With ftnners, whofe expiations are 

* unperformed, let not a man tra,nfa<ft buftnefs 

* of any kind; but thofe, who have performed 

* their expiations, let him at no time re* 

* proach: 

191. Let him not, however, live with thole, 

* who have llain children, or injured their bene- 

* fadors, or mied fuppliants for protedion, or 

* put women to death, even though fuch ofiend* 

* ers have been legally purified. 

192. * Those men of the twicebom clafte8,to 

* whom the gdyatr\ has not been repeated and 

* explained, according to law, the aflembly muft 

* caufe to perform three prdjdpatya penances, 

* and afterwards' to be ^rt with the facrificial 

* firing; 
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193. ' And che fame penance they muft pre- 

* fcribe to fuch twiceborn men, as are anxious 

* to atone for fome illegal ad, or a negled of 

* the Fififa, 

194. * If priefts have accepted any property 
' from bafe hands, they may be abfolved by re- 
‘ linquifhing the prefents, by repeating myfteri- 

* ous texts, and by ads of devotion : 

195. * By three thoufand repetitions of the 

* gdyatri vvith intenfe application of mind, and 
by fublifting on milk only for a whole month 

* in the pafture of cows, a Brahmen^ who has 

* received any gift from a bad man, or a bad 

* Sif^ ro^y cleared from fin. 

19^. * When he has been mortified by abfti- 

* nence, and has returned from the pafturage, 

* let him bend low to the other Brdbmensp who 

* muft thus interrogate him: ** Art thou really 
V defirous, good man, of readmiflion to an 
“ equality with us ?” 

197. * If he anfwer in the affirmative, let 

* him give foqie gnd*8 to the cows, and in the 

* place, made pure by tkdr having eaten on it, 

* let the men of his clafr give thdr aflent to his 

* readmiflion. 

198. * He, who has officiated at a facrifice 
' for outcafts, or burned the corpfe of a ftranger, 

*■ or perfmmed rites to deftrc^ the innocent, or 
*■ made the impure facrifice, called Abina^ may 
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'expiate his guilt hy three prdjdpatya pe- 
' iiaiices. 

199. * A TwicEBOKN man, who has rejed- 
‘ ed a fuppHant for his prote(^on, or taught thfc 

* VJda on a foibidden day, may atone for his 
' ofl^nce by fubiifting a whole year on barley 

* alone. 

200. * He, who has been-bitten by a dog, a 
' lhakal, or an afs, by any camivordus animal 

* frequenting a town, by a man, a horfe, a 

* camel, or a boar, may be purified by ftop> 
*ping his breath during one repetition of the 
‘ gdyatr^, 

201. * To eat OB|yat the time ofthefixth 

* meal, or m the evening^of every third day, for a 
' month, to repeat a Sanbitd of the V/das, and 

* to make eight oblations to fire, accompanied 

* with eight holy texts, are always an expiatiba 
' for thofe, who are excluded from fociety at 

* repafts. 

202. * Should a Brahmen voluntarily aicend 

* a carriage borne by camels or drawn by affes, or 

* defignedly bathe qiute nahed, he may be ab*> 

* folved by one lupprefiion of breath, wlule he 

* repeats in his mind the moft holy text. 

203. ' He, who has made any excretion, 

* being greatly prefied, either without water 

* near bim^ or in water, may be purified by 
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* bathing in his clothes out of town, and by 
' touching a cow. 

204. * For an omidion of the afb, which 
' the conimands to be conftantly perform- 

* ed, and for a violation of the duties prefcribed 

* to a houfekeeper, the atonement is fading one 

* day, 

20 j. * He, who fays hu(h or pifli to a Brhh- 

* meut or thou to a fuperior^ mud immediately 

* bathe, eat nothing for the red of the day, and 

* appeafe him by clalping his feet with refpe^t- 

* ful ialutation. 

206. ' I^r driking a Br&hmen even with a 

* blade of grafs, or tying him by the neck with 

* a cloth, or overpowering him in argument, 
' and adding contemptuous words, the odender 

* mud foothe him by falling prodrate. 

207. * An adaulter of a Brdhmen, with intent 

* to kill, lhall remain in hell a hundred years; 

* for a&uaily driking him nieith the like intent^ a 
' thouland t 

208. * As many fmall pellets of dud as the 

* blood of a Brdbmen collcds on the ground, 

* for fb many thoufand years mud the fhedder 

* of that blood be tormented in hell. 

209. ' For a (impte aflault, the fird or com-^ 
' nm penance mud be performed ; for a bat- 
' tcryi the third or very fevere penance; but 
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* for (hiding blood, mthaut killings both of 

* tbofe penances. 

210. * To remove the fins, for which no 

* particular penance has been ordained, the 

* afiembly muft award a fit expiation, confider- 

* ing the ability of the finner to perform it^ and 
‘ the nature of the fin. 

21 1. * Those penances, by which a man 

* may atone for his crimes, I now will deicribe 

* to you ; penances, which have been perform- 

* ed by deities, by holy fages, and by forefathers 

* of the human race. 

212. * When a twiceborn man performs 

* the common penance, or that of Praja'pati, 

* he mud for three days eat only in the morn- 

* ing r for three days, only in the evening; for 

* three days, food unalked hut prefented to bm\ 

* and for three more days, nothing. 

21 5. * Eating for a who/e day the dung and 

* urine of cows mixed with curds, milk, cla- 

* rified butter, and water boiled with cu/a-grafs, 

* and then fading entirely for a day and a night, 

* is the penance called B&ntapana^ either from 

* the devout man Santapana, or from tor- 

* menting , 

214. * A twiceborn man performing the pe> 

* nance, called very ievere, in rejpe& of the com- 

* mon, mud cat, as before, a fihgle mouthful, or 
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* a hall of rice as large as a ben's egg^ for three 

* times three days; and for the laft three days, 

* muft wholly abllain from food. 

215. * A Brdhment performing the ardent 

* penance, muft fwallovv nothing but hot water, 

* hot milk, hot clarified butter, and hot Hearn, 

* each of them for three days fucceffively, per- 

* forming an ablution, and mortifying all his 
‘ members. 

216. * A total faft for twelve days and nights, 

* by a penitent with his organs controlled and 

* his mind attentive, is the penance named pa- 

* rdca, which expiates all degrees of guilt. 

217. * If he diminifh his food by -one mouth- 

* ful each day during the dark fortnight, eating 
^ffteen mouthfuls on the day of the oppoftion, and 

* increalc it in the fame proportion, during the 

* bright fortnight, fafiing entirely on the day of 

* the conjundOon, and perform an ablution regu- 

* larly at funrife, noon, and lunlet, this is the 

* chdndrdyana,-QX the lunar penance : 

218. * Such is the penance called ant-fhaped 

* or narrow in the middle', but, if he perform the 
*'barley-fhaped or broad in the middle, he muft 

* obferve the lame rule, beginning with the 

* bright halfmontfa, and keeping under com- 

* mand his organs of adtion and fenfe. 

219. * To perform the lunar penance oif an 
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* anchoret, he muft eat only eight mouthfuls 
‘ of foreft grains at noon for a whole month, tak- 

* ing care to fubdue his mind. 

220. * If a Brahmen eat only four mouthfuls 

* at funrife, and four at funlet, for a month, 

* keeping his organs controlled, he performs 
^ 'the lunar penance of children. 

221. * He, who, for. a whole month, eats no 
‘ more than thrice eighty mouthfuls of wild 

* grains, at be happens by any means to meet 
‘ with them, keeping his organs in fubjedion^ 

* Ihall attain the fame abode with the regent of 

* the moon: 

•222. * The eleven Rudras, the twelve A'di- 

* tyas, the eight V afus, the Maruts, or genii of 

* the winds, and the feven great have 

' performed this lunar penance as a fecurity 

* from all evil, 

223, * The oblation of clarifed butter to fire 
‘ muft every day be made by tbf penitent him« 

* felf, accompanied with the mighty words 

* earth, fiy, heaven \ he muft perfectly abftaiu 

* from injury to fentient creatures, from falfe- 

* hood, from wrath, and from all crooked 

* ways. 

224. * Or, thrice each day and thrice each 

* night for a month, the penitent may plunge 

* into water clothed in bis mantle, and at no 
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* time conver£ng with a woman, a S&dra, or 

* an outcaft. 

225. * Let him be always in motion, fitting 

* and rifing alternately, or, if unable to be thus 

* reftlefst let him fleep low on the bare ground \ 

* cbafie as a ftudent of the Vedut bearing the 

* fiicred zone and ihowing reverence to 

* bis preceptor, to the gods, and to priefts ; 

226. * Perpetually muft he repeat the gdyatr), 

* and other pure texts to the befi: of his know- 

* ledge; thus in all penances for ablblution from 

* fin, mufi; he vigilantly employ himlelf. 

227. * By thelc expiations are twiceborn 

* men abfolved, whole offences are publickly 

* known, and are mifcbievous by their exampk ; 

* but for fins not publick, the alTembly of priellsr 

* muft award them penances, with holy texts 

* and oblations to fire. 

228. * By open confefiion, by repentance, 

* by devotion, and by reading the fcripture^ a 

* finner may be relealed from his guilt ; or by 

* alml^ving, in cafe of his inability to perform 
‘ the other oBs of religion, 

229. ‘ 111 proportion as a man, who has 
< committed a fin, lhall truly and voluntarily 

* confels it, ib far he is dilengaged from that 
^ offence, like a fnake from his dough ; 

230. * Andi in proportion as his heart fin- 
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« ccrely loathes his evil deed, fo far fhall his 

* vital fpirit be freed from the taint of it. 

231. ‘ If he commit fin, and adually repent, 

* that fin Ihail be removed from him ; but if 

* he merely fay, ** I will fm thus no more,** 

* he can only be relealed by an adtual abfii- 

* nence from guilt. 

232. * Thus revolving in his mind the cer- 

* tainty^-of retribution in a future ftate, let him 

* be confiantly good in thoughts, words, and 

* adlion. 

233. * If he defire complete remifiion of any 

* foul ad which he has committed, either igno- 

* rantly or knowingly, let him beware of com- 
‘ mitting it again ; for the fecund fault bis pe- 

* nance mujl be doubled. 

234. ‘ If, having performed any expiation, 

* he feel not a perfed fatisfadion of conicience, 

* let him repeat the lame devout ad, until hit 

* conicience be perfedly fatisficd. 

235. * All the blifs of deities and of men is 

* declared by fages, who dilcern the fenfe of 

* the Vidut to have in devotion its caufe, in de- 

* votion its continuance, in devotion Its full- 

* nefs. 

236. * Devotion is equal to the performance of 

* all duties I it is divine knowledge in a Brdh’- 

* meni it is defence of the people in a CJbatriya% 

* devotion is the bufiue& of trade and agriculture 
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zVat/^a; devotion is dutiful (ervice in a 
Slidra* 

237. * Holy fages, with fobdued pafiions, 
feeding only on fruit, roots, and air, by devo- 
turn alone are enabled to furvey the three 
worlds,/rrr^rM/, ethereal, and celeftial, peopled 
with animal creatures, locomotive and fixed. 
* 3 ®* ‘ *erfeA health, or un&iling medicines, 
divine learning, and the various manfions of 
Cities, are acquired by devotion alone : their 
efficient caufe is devotion. 

339. Whatever is hard to be traverfed, what* 
ever is hard to be acquired, whatever is hard 
to be vifited, whatever is hard to be perform- 
ed, all this may be accompUlhed by true de- 
votion; for the difficulty of devotion is the 
greateft of all. 

340. * Even finners in the highefi degree, 
and of courie the other ofienders, are abiblved 
from guilt by aufiere devotion well-pra 61 i(ed, 

34i» * Soule, that ammate worms, and infefls, 
lerpents, moths, beafis, birds, and vegetables, 
attain heaven by the power of devotion. 

242. * Whatever fin has been conceived in 
the hearts of men, uttered in their fpcech, or 
committed in their bodily a£ts, they fpeedily 
burn it all away by devotion, if they prelerve 
devotion as their bell wealth. 

343. -* Of a priefi, whom devotion has puri> 
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* fied, the divine ipirits accept the lacrifices, and 
^ grant the defires with ample increafe. 

244. * Even Brahma', lord of creatures, bj 

* devotion, ena£^ this code of-laws} and the, 

* iages by devotion acqoired n knowledge of the 
*r^das. 

345. * Thus the i;ods thendeives, oblerving 

* in this univerle the incomparable poWcr of 

* devotion, ;bave proclaimed aloud the tran- 

* fcendent excellence of pioua aufierity* 

246; * By reading each day as much as pof> 

* fible of the by performing the great 

* lacraments, and by forgiving all injuries, even 

* fins of the higheft degree iball be fbon ef* 
^fitted: 

247. * As fire confiimes.in an inffamt with his 

* bright fiame the. wood, that has been pUiced 

* on it, thus, with $he iSame of knowledge, a 

* Ibrihment who underftands the confumes 

* all fin. 

248. ''Thus has been declared, according to 

* law, the mode of atoning for open fins: now 

* learn the mode of obtaining abfolution for. 

* lecret ofifences. 

249. * SiXTSBN. -fiippreffions of the breath, 

* v>bile the holieji of texts is repeated with the 

* three mighty words, and the triliteral fyllable, 

* continued each day for a month, . abfi)lve even 
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* the flayer of a Brdfmen from his hidden 

* faults. 

250. *• Even a drinker of fpirituous liquors 
*• is abfolved by repeating each day the text apa 
‘ ufed by the fage Cautsa, or that beginning 

* with preti ufed by Vasisht’ha, or that called 

* mdhitta^ or that, of which the firfl word is 

* fuddhavatyab. 

251. * By repeating each day for a month the 

* text dfyavdmiyat or the hymn Sivafancalpa, 
*■ the ftealer of gold from a priefl: becomes in- 

ftantly pure. 

252. * He, who has violated the bed of his 

* preceptor, is cleared from fecret faults by re- 

* peating fixteen times a day the text baviJhyan-> 

* tiya^ or that beginning with na tamanhaby or 

* by revolving in his mind the fxteen holy verfes, 
‘ called Paurujha. 

253. * The man, who defires to expiate his 

* hidden fins, great and fmall, mufl; repeat once 

* a day for a year the text avay or the text 
‘ yatcinchida. 

254. * He, who has accepted an illegal pre- 

* fent, or eaten prohibited food, may be cleanfed 

* in three days by repeating the text taratfa-‘ 

‘ mandiya, 

255. * Though he have committed many 
‘ fecret fins, he fliall be purified by repeating 
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‘ for a month the text fdmdraudra or the three 

* texts dryamruii while he bathes in a lacred 

* dream. 

256. * A grievous offender muff repeat the 

* leven verles, beginning with Inora, for half 

* a year; and he, who has defiled Water with 

* any impurity, mud fit a whole year fubfiding 

* by alms. 

257. * A D^keborn man, who fhall offer 

* clarified butter for a year, with eight texts ap- 

* propriated to eight feveral oblations, or with 

* the text na m/, ihall efface a fin even of an 

* extremely high degree. 

258. * He, who bad committed a crime of 

* the fird degree, fhall be abfblved, if he attend 

* a herd of kine fur a year, mortify his organs, 

* and continually repeat the texts beginning 

* with pdvamdnty living Iblely on food given in 

* charity: 

259. * Or, if he thrice repeat a Sanhitd of 

* the Vidas^ or a large portion them Vfith M 

* the mantras and brihmanas, dwelling in a fo- 

* red with fubdued organs, and purified by three 

* pardeas^ he fhall be iet free from all fins how 

* heinous fbever. 

260. * Or he fhall be relealed from all deadly 

* fins, if he fad three days, with his members 

* mortified, and twice a dav plunge into water, 

* ^ice repeating the text aghamarjhana: 
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261. * As the &crifice of a boric, the king 

* of iacrifkes, removes all fins^ thus the text 

* agfumarjhana deftroys all oflences. 

262* * A prieft who ihonld retain in his me!> 

* inoiy the whole Rtgv/da, • wotdd^ be abiblved 

* i/om guilt, even if he had (lain the inhabitants 
yf the three worlds, and had eaten food from 

* the ibuleil; hands. 

263. * By thrice repeating the mantras and 

* SrdAmau^ of the J&cAf or thole of the Yajufb, 

* or tboie of the SJmang with X^ne upanijhads, he 

* iball perfedly be eleanfed from every poflible 

* taint : 

264. * As a clod of earth, call into a great 

* lake, links in it, thus is every finful a6i liib- 

* merged in the triple V^da. 

265. * The divi^ns of the "Mcbf the feveral 

* branches of the Tajujb^ and the manifold 

* ftrains of the Sdman mull be confidered as 
*■ forming the triple Vida: he knows the Vida^ 

* who knows them colle^ively. 

266. * The primary triliteral lyllable, in 

* which the three Vidas thdmfelves are com- 

* priled, mull be kept lecret, as another triple 

* Vida: he knows the Veda^ who diftinSfy 

* knows tba myjlick ftn^ of that word,* 
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On Tranfmigration and final Beatitude. 


1. * O THOU, who art free Trotn Cin^faid 

* the devout fages^ thou haft the whole 

* Ijrftem of duties ordained for the four clafles 

* of men : explain to us now, from the firft 

* principles, the ultimate retribution for their 

* deeds.* 

2. Bhriou, whofe heart was the pure effence 
of virtue, who proceeded from Menu himfclf, 
thus addrelfed the great fages : * Hear the in- 

* fallible rules for the fruit of deeds in this 
‘ univerfe. 

3. * Actioh, either mental, verbal, or cor- 

* poreal, bears good or evil fruit, as itfelfis good 

* or evili and from the ^Aions of men proceed 

* their .various tranfmigrations in the higheft, 

* the mean, and the loweft degree : 

4. * Of that threefold adiion, conncdted with 

* bodily fundlions, dilpofed ia three claftes, and 

* confiftii\g of ten orders, be it known in this 

* world, that the heart is the inftigator. 

VOL. VI. K 
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5. * Devifing means to appropriate the 

* wealth of other men, rcfolving on any forbid- 
< den deed, and conceiving notions of atheifm 

* or materialifm, are the three bad a£ts of the 

* mind: 

6 . * Scurrilous language, falfehood, indiferi- 

* minate backbiting, and ufelels tattle, are the 

* four bad a£ls of the tongue: 

y. * Taking efFeds not given, hurting fentient 

* creatures without the fanftion of law, and 
‘ criminal intercourfe with the wife of another, 

‘ are the three bad ads of the body; and all the 

* ten bane their oppqfites^ which are good in an 
‘ equal degree. 

8. [ A rational creature has a reward or 

* a punifliment for mental a<5l3, in his mind ; 

* for vprbal a£ls, in his organs of Ipeechj for 

* corporeal a^s, in his bodily frame. 

9. * For (inful a£k$ molUy corporeal, a man 

* (hall alfume after death a vegetable or mi- 

* neral form; for fuch a 61 s moftly verbal, the 

* form of a bird or a bead; for a£ls moAly 

* mental, the loweft of human conditions: 

10. * He, whofe firm underftanding obtains 

* a command over his words, a command over 

* his thoughts, and a command over his whole 

* body, ipay juftly be called a tridand), or triple 

* commattder% not a mere anchor et» who bears 

* tbrm vifible fiavet. 
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1 1. * The man, who exerts this triple fclf- 

* command with refpedl; to all anitnated crea* 

* tures, wholly lubduufg both luft and wrath, 

* lhall by thofe means attain beatitude. 

12. * That fubftance, which gives a poiwer 

* of motion to the body, the wile call cJhAra- 

* Jr^ai or jhiatmatty the vital fpirit; and that 

* body, which thence derives aAive fun^ipns, 

* they name ihitdtman, or tompofed of. elements: 

13. * Another internal fpirit, mahat\^ 

* or thit great foul, attends the birth of all crea- 

* Ijures imbodied, and thence in all mortal 

* forms is conveyed a perception either pleafing 

* or painful. 

14. * Thofe two, the vital fpirit and realbn« 

* able Ibul, are clofely united with fve ele- 

* ments, but conne£led with the luprrme fpirit, 

* or divine eflcnce, which pervades all beings 

* high and tow : . 

15. ‘ From the fubftance of that fupreme 

* fpirit are difiufed, like fparks from fire, innu- 

* merable vital fpirits, which perpetually give 

* motion to creatures exalted and bale. 

16. ^ By the vital Ibuls of thole men, who 

* have committed fins in the body reduced t<h 

* ajbes, another body, coropofed of nerves with 

* five fenfations, in order to be fulceptible of 

* torment, fhall certainly be afiumed after 

* death; 


It 2 



132 ON TRANSMIGRATION 

17. * And, being intimately united with 

* thole minute nervous particles, according to 
' their diftribution, they lhall feel, in that new 

* body, the pangs inflided in each cale by th6 

* fentence of Yama. 

18. * When the vital Ibul has gathered th6 
‘ fruit of fins, which arife' from a love of 

* fenfual pleafure, but muft produce mifery, 

* and, when its taint has thus been removed, it 

* approaches again thofc two moft effulgent 

* efiences the intelle^ual foul and the divine fpirit: 

19. * They two, clofely conjoined, examine 
‘ without rcmiffion the virtues and vices of that 

* fcnfitive foul, according to its union with 

* which it acquires pleafure or pain in the pre> 

* fent apd future worlds. 

20. * If the vital fpirit had pradlifed virtue 

* for the moft part and vice in a fmall degree, 

* it enjoys delight in celeftial abodes, clothed 

* with a body formed of pure elementary par- 

* tides; 

21. * But, if it had generally been addidled 

* to vice, and leldom attended to virtue, then 

* lhall it be delerted by thofe pure elements, 

* and, having a coarfer body of fenjible nerves^ k' 

* feels the pains to which Yama (hall doom it : 

22. * Having endured thofc torments ac> 

* cording to the fentence of Yama, and its 

* taint being almoft removed, it again reaches 
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* thole five pure elements in the order of their 

* natural diftributipn. 

23. * Let each man, confidering with his 

* intelle^lual powers thefe migrations of the 

* Ibul according to its virtue or vice, into a 

* region of blifs or pain, continually fix his heart 

* on virtue. 

24. * Be it known, that the three qualities 

* of the rational foul are a tendency to goodne&, 

* to pallion, and to darknels; and, endued with 

* one or more of them, it remains incellantly 

* attached 'to all thele created lubftances: 

25. * When any one of the three qualities 

* predominates in a mortal frame, it > renders 

* the imbodied ipirit eminently diftinguilhed 
‘ for that quality. 

26. * Goodnefs is declared to be true know- 

* ledge; darknefs, grofs ignorance; palfion, an 

* emotion of defire or averfion: luch is the 

* compendious defcription of thole qualities, 

* which attend all fouls. 

27. * When a man perceives in the realbrn* 

* able Ibul a dilpofitiou tending to virtuous 

* love, unclouded with any malignant paflion, 

* clear as the pureft light, let him recognile it 

* as the quality of goodnefs: 

28. * A temper of mind, which gives un* 

* eafineis and produces dilafiFeflion, let him 

* confider as the adverle quality of paffion, 

* ever agitating imbodied fpirits: 
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ap. * That indiftinA, inconceivable, unac- 

* countable difpofition of a mind naturally 

* fenlual, ' and clouded with infatuation, let 
^ him know to be the quality of darkne/s. 

30. * Now will I declare at large the va- 

* rious a 61 s, in the higheft, middle, and lowefl 

* degrees, which proceed from thofe three dif* 

* pofitions of -mind. 

. 31. ‘ Study of Icripture, auftere devotion, 

* lacred knowledge, corporeal purity, com- 

* mand over the organs, performance of duties, 

* and meditation on the divine ipirit, accom- 

* pany the good quality of the Ibul: 

3^. * Interefted motives for a£ls of religion or 

* morality, jperturbation of mind on flight oc- 

* cafions, commiflion of a£ls forbidden by law, 

* and hslbltual indulgence in lelfifli gratifica- 

* tions, are attendant on the quality of paf- 
f flon : 

33. * Covetoufnels, indolence, avarice, de- 

* traction, atheifm, omiflion of preferibed a 61 s, 

* a habit of, foliciting favours, and inattention 

* to neceflary buflnefs, belong to the dark 

34. * Of thoie three qualities, as they appear 

* in the three times, pojt, prejent and future, 

* the following in order from the loveji may be 

* coniidered as a ihort but certain criterion. 

35. Let the wife confider, as belonging to 

* the quality of darknefs, every a^ which a 
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* man is aibamed of having done, of doing, or 
‘ of going to do: 

36. ‘ Let them confider, as proceeding from 
‘ the quality of paffioii, every afl, by which a 

* man fecks exaltation and celebrity in this 

* world, though he may not be much afflicted, 

* if he fail of attaining his obje6l : 

37. * To the quality of goodnefs belongs 

* every a^, by which he hopes to acquire di> 

* vine knowledge, which he is never afhamcd 
' of doing and which brings placid joy to his 

* conlcience. 

38. * Of the dark quality, as deicribed, the 

* principal object is pleafure ; of the pallionate, 

* worldly prolperity; but of the good quality, 

* the chief objed is virtue: the laft mentioiied 

* objeSts are fuperiour in dignity. 

39. * Such tranfmigrations, as the Ibul pro- 

* cures in this univerfe by each of thole quali- 
ties, I now will declare in order fuccin(3;ly. 

40. * Souls, endued with goodnefs, attain al- 

* ways the flate of deities; thofe filled with 

* ambitious pafiions, the condition of men; and 

* thofe immerfed in darknefs, the nature of 

* beafls: this is the triple order of tranfmigra- 

* tion. 

41 . * Each of thofe three tranfmigrations, 

* caufed by the feveral qualities, mufl alfb be 

* confidered as threefold, the lowefi, the mean, 
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* and the higheft, according to as many di- 

* flindlions of afts and of knowledge. 

42. * Vegetable and mineral fubftances^ 
‘ worms, infedls, and reptiles, fome very mi- 
‘ nute, fome rather larger, fifh, fnakes, tor- 
‘ toiles, cattle, (hakals, are the lowefl^ forms, to 

* which the da;rk quality leads: 

43. * Elephants, hories, men of the fervilc 
' clafs, and contemptible MlkVhas^ or barbari- 

* ansy Hons, tigers, and boars, are the mean 
‘ ftates procured by the quality of darknefs: 

44. * Dancers and fingers, birds and deceit- 

* ful men, giants and bloodthirfly favages, are 

* the higheft conditions, to which the dark 

* quality can afeend. 

45. * yballasy or cudgelplayers, Mallas, or 
‘ boxers and wreftlers, Natas^ or actors, thofb 

* who teach the ufe of weapons, and thofe who 

* arc addi£led to gaming or drinking, are the 

* lowefl; forms occafioned by the paflioiiate 

* quality: 

46. * Kings, men of the fighting dais, do- 
' meftick priefls of kings, and men Ikilled in the 

* war of controverfy, are the middle flates 

* caufed by the quality of paflion : 

47. * GandharvaSy or aerial muficians, Guhy-^ 

* ocas and Tacjbas, or fervants and companions 

* of Cuve'ra, genii attending fliperiour gods, 

* as the Vidydbaras and others, together with 
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‘ various companies of Apfarafes or nympns, 
‘are the higheft of thofe forms, wnich the 

* quality of pailion attains. 

48. ‘ Hermits, religious mendicants, other 
‘ Brahmens, inch orders of demigods as arc 

* wafted in airy cars, genii of the figns and 

* lunar manfons, and Daityas, or the^of&pring 

* of Diti, are the lowed of dates procured by 
‘ the quality of goodnefs : 

49. * Sacrificers, holy fages, deities of the 

* lower heaven, genii of the Vedas, regents of 

* ftars not in the paths of the fun and moonyia- 

* vinities of years, Pitrss or progenitors of 
‘ mankind, and the demigods, named SAdhyas, 

* are the middle forms, to which the good 

* quality conveys all fpirits moderately endued 
‘ with it: 

50. * Brahma' with four faces, creators of 
‘ worlds under him, as Mari'chi and others, the 

* genius of virtue, the divinities preliding over 

* (two principles of nature in the philofophy of 

* Capila) mahat, or the mighty, and avyadia, 
‘ or unperceived, are the higheft conditions, to 
‘ which, by the good quality, fouls arc exalted. 

yi. * This triple lyftem of tranfmigrations, 

* in which each clafs has three orders, accurd- 

* ing to anions of three kinds, and which com- 

* prifes all animated beings, has been revealed 
‘ in its full extent: 
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52, * Thus, by indulging the fenfual appe- 

* tites, and by neglecting the performance of* 

* duties, the bafeft of men, ignorant of lacred 

* expiations, aflume the baieft fornis. 

53: * What particular bodies the vital fpirit 

* enters in this world, and in confequence of 
*• what (ins here committed, now hear at large 

* and in order. 

54, * Sinners in the firft degree, having 

* paiTcd through terrible regions of torture for 

* a great number of years, are condemned to 

* the following births at the dole of that period 
‘ /o ejfface all rehtains of their Jin. 

55, * The (layer of a Brdbmerf muft enter 

* according to the circumjtances of bis crime the 

* body of a dog, a boar, an afs, a camel, a bull, 

* a goat, a (heep, a (lag, a bird, a Chanddla, or a 
*, Puccafa, 

56, * A prieft, who has drunk (pirituous 

* liquor, (hall migrate into the form of q 

* fmaller or larger worm or infedt, of a niothy 

* of a 6y feeding bn ordure, or of (bme raven- 

* ous animal. 

; 57. * He, who deals the gold of a pried, 

* (hall pa(s a thouland times into the bodies of 

* (piders, of fnakes and cameleons, of crocoMles 

* and other aquatick monders,orof miichievods 
' blood fucking demons. 

58. * He, who violates the bed of his natural 
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* or fpiritual father, migrates a hundred times 

* into the forms of graffes, of fhrubs with 

* crowded ftems, or of creeping and twining 

* plants, of vultures and other carnivorous ani- 

* mals, oi lions arid other beads with (harp teeth, 

* or of tigers and other cruel brutes. 

59.1 * They who hurt any fentient beings, 

* are born cats and other eaters of raw flefh; 

* they, who tade what ought not to be taded, 

* maggots or fmall flies; they, who deal ordi-- 

* nary things t devourers of each other: they 

* who embrace very low women, become red- 

* lels.ghodsi 

60. * He, who has held intercourfe with 

* degraded men, or been criminally connected 

* with the wife of another, or dolen common 
*• things from a pried, (hall be changed into a 

* fpirit, called Brabmardcjhafa. 

61. * The wretch, who through covetouf- 

* nefs has dolen- rubies or other gems, pearls, or 

* coral, or precious things of which there arc 

* many Ibrts, (hall be born in the tribe of gold-^ 

* fmiths^ or among birds called hemacaras, or 

* goldmakers. 

62. * If a man deal grain in the hu(k, he 

* (hall be born a rat; if a yellow mixed metal, 

* a gander; if water, a plava, or diver; if 

* honey, a great dinging gnat; if milk, a crow; 

* if expreded juice, a dog; if clarified butter, an 

* ichneumon weaiel; 
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63. * If he fleal flefhmeat, a vulture; if any 

* fort of fat, the water-bird madgUi ■ if oil, a. 

* blatta, or oildrinking beetle; if fait, a cicada 

* or cricket ; if curds, the bird vaidca ; 

64. ‘ If filkeif clothes, the bird tittiri\ if 

* woven flax, a frog; if cotton cloth, the 

* waterbird crauncbai if a cow, the lizard 

* gddbd ; if molallcs, the bird vdgguHa ; 

65. * If exquiiite perfumes, a mulkrat ; if pot- 

* herbs, a peacock ; if drefled grain in any of 

* its various forms, a porcupine; if raw grain, 

* a hedgehog ; 

66. * If he fteal fire, the bird vacai if a 

* houfebold utefinl, an ichneumon-fly ; if dyed 

* cloth, the bird chacora ; 

67. * If a deer or an elephant, he (hajU 

* be born a wolf; if a horfe, a tiger; if roots or 

* fruit, an ape; if a woman, a bear; if water 

* from a jar, the bird cbdtaca\ if carriages, a 

* camel; if fmall cattle, a goat. 

68. * That man, who defignedly takes awa^ 
‘the property of another, or eats any holy 

* cakes not firfl: * prefented to tbe deity at a 
‘ folemn rite, Ih'aU inevitably fink to the con- 

* dition of a brute. 

69. * Women, who have committed fimilax 

* thefts, incur a fimilar taint, and (hall be 

* paired with thole male, beafts in the form 
*of their females. 

70. ‘ If any of the four clafle 4 omit, without 
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* urgent neccflity, the performance of their 

* feveral duties^ they lhall migrate into finful 

* bodies, and become flaves to their foes. 

71. * Should a‘ Brahmen omit his peculiar 

* duty, he lhall be changed into a demon called 
‘ Ulcdmuc'ba or wttb a moutb like a firebrand^ 

* who devours what has been vomited; a Cjka- 

* triya, into a demon Called Catapidana, who 

* feeds on ordure and carrion ; 

72. SA Vatjyay into an evil being called 

* MitttrdcJhajySticai v/ho eats purulent carcalTes; 

* and a Siidra^ who negledls his occupations, 

* becomes a foul imbodied (pirit called Choild- 
‘y2ftftf,^who feeds on lice. 

73. * As far as vital fouls, addifted to fen- 
‘ fuality, indulge themifelves in forbidden plea- 

* fures, even to the fame degree lhall the acute> 

* nels of their lenfes be raifed in tbeir future 

* bodies y that they may endure analogous poms; 

74. *• Andj in confequence of their folly, they 

* lhall be doomed as often as they repeat (heir 

* criminal a6ls, to pains more and more intenle 

* in delpicable forms on this earth. 

75. * They lhall firft have a f^nlation of 

* zgony iivTdmyra pr utter darkniejs^ and iii 
' other feats of horrour ; in AJipatnroana^ or 

* the Jwordleaved foreJl,f.uaA in different places 

* of binding fall and of rending : 

76. * Multifarious tortures await them; they 
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* fhall be mangled by ravens and owls, (hall 

* fwallow cakes boiling hot ; (hall walk over 

* inflamed fauds ; and (hall feel the pangs of 

* being baked like the vellels of a potter : 

77. * They (hall aflume the .forms of beads 

* continually miferable, and fuffer alternate af> 

* flidtions from extremities of cold and of heat, 

* furrounded with terrours of various kinds : 

78. * More than once (hall they lie in difler« 

* ent wombs ; and, after agonizing births, be 

* condemned to (everc captivity, and to (ervile 

* attendance on creatures like themfelves: 

79. * Then (hall follow feparations from kin- 

* dred and friends, forced rclidence with the 

* wicked, painful gains and ruinous loflfes of 

* wealth ; frienddiips hardly acquired and at 

* length changed into enmities, 

80. * Old age without refource, diieales at- 

* tended with angui(h, pangs of innumerable 

* (brts, and, laftly, unconquerable death. 

81. * With whatever dilpofltion of mind a 
‘ man (hall perform in this life any a 61 religious 

* or morale in a future body endued with the 

* fame quality, (hall he receive his retribution. 

82. * Thus has been revealed to you the 

* fyftem of puni(hments for evil deeds : next 

* learn thofe a£ls of a Brdhmen^ which lead to 
eternal blifs. 

83. * Studying and comprehending the Fedut 
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* praflifing pious auilerities, acqviiriiig divine 

* knowledge of law and pbibfophy^ command 

* over the organs of fenfe and a6hon, avoiding 

* all injury to fentient creatures, and (bowing 

* reverence to a natural and fpiritual father, are 

* the chief branches of duty which enfure dual 

* happinefs.* 

84. * Among all tho(e good a£(s performed 
‘ in this world, faid the fages^ is no (ingle ad 

* held more powerful than the reft in leading 

* men to beatitude ? ’ 

85. * Of all thole duties, anfoered Bueigu, 

* the principal is to acquire from the Upamjbads 

* a true knowledge of one fupreme GOD ; that 
‘ is the moft exalted of all Icicnces, becaulb it 
‘ enfures immortality: 

86. * In this life, indeed, as well as the next, 

* the (hidy of the Vlda^ to' acquire a knowledge 
‘of GOD, is held the moft efficacious of thole 

* fix duties in procuring felicity to man; 

87^ ‘ For in the knowledge and adoration of 
*^one GOD, which the Vid» teaches, all the 

* rules of good condud, befwementioned in orxkr, 
‘ arc fully compriied. 

88. * The ceremonial duty, prefdribed by the 

* Vida, is of two kinds ; one coiineded with this' 
‘ world, and caulihg profperity oh earth ; the 

* other abftraded from it, and procuring blifs 

* in heaven. 
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89. * A religious proceeding fronn leldlh 
‘ views in this world, as a facrifice for rai/ty or 
‘ in the next, as a pious oblatvm in hope of a fu~ 
*• ture rewardy is declstred to be concrete and in> 

* terefted ; but an aA performed with a know- 
*■ ledge of God, and without ielf love, is called 
*■ abftradt and difintereiced. 

90. * He, who frequently performs iiiterefted 
^ rites, attains an equal ftation with the regents. 

* of the lower heaven ; but he, who frequently 
performs diliiitercfted a£ls of religion, becomes 

* for ever exempt from a body compofed of the 

* five elements: 

91. / Equally perceiving the fupreme ibul 

* in all beings and, all beings in the fupreme 

* foul, he facrifices his own fpirit by fixing it on 

* the fpirit of GOD, and approaches the nature 

* of that foie divinity, who fhines by his own 
‘ efFulgcnce. 

92. * Thus muft the chief of the twiceborn, 

* though he ncglcdt the ceremonial rites men- 
*• tinned in the Sdjirasy be diligent alike in at- 

* taining a knowledge of God and in repeating 

* the Vdda: 


93. * Soch is the advantageous privilege of 
* thole, who have a double birth from their no- 



* mother t efpecially of a Brdhmeni hnee the 

* twiceborn man by performing this duty but 
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*'<aot otherwife, may fbon acquire endlefs fe- 

* licity. 

94. * To patriarchs, to deities, and to man- 

* kind, the Icripture is an eye giving conftant 

* light ; nor could the V 4 da Sdjtra have been 

* made by human faculties; nor can it be mea- 

* fiired by human reafon unajjjijted by reoeakd 

* comments: this is a fure propofition. 

95. * Such codes of law as are not grounded 

* on the Vida, and the various heterodox theo- 

* ries of men, produce no good fruit after deaths 

* for they all are declared to have their balls on 

* darknefs. 

96. * All lyftems, which are repugnant to 

* the Viibi, muft have been compoled by mor- 

* tals, and lhall loon perilh : their modern date 

* proves them vain and falfe. 

97. * The three worlds, the four dalles of 

* men, and their four diftind orders, with all 

* that has been, all that is, and all that will be, 
' are made known by the Vida: 

98. * The nature of found, of tangible and 

* vilible fliape, of tafte, and of odour, the fifth 

* objedof lenle, is clearly explained in iki^Vida 

* alone, together with the three qualities of 

* mind, the births attended with them, and the 

* a^ which they occafion. 

99. * All. creatures are fiiftained by the pri- 
< mt.\ 9 S. Vida Styira, which the wife therefore 

VOl, VI. L 



\%t OK TRANSMIGRATIOK 

* hdd (upreme, becaufe it is the fiipreme ibui'ce 

* of profperity to this creature, man. 

too. * Command of armies, royal authority, 

* power of inflidiug punifliment, and Ibvereign 

* dominion oter all nations, he only well de> 

* ferves, who perfectly underftands the 

* Sijira, 

101. * As fire with augmented force burns 

* op even humid trees, thus he, who well knows 

* tht Vida, burns out the taint of fin, which has 
' infedbed his Ibul. 

102. * He, who completely knows the lenfe 

* of the Vida Sdjira, while he remains in any 

* one of the four orders, approaches the divine 

* nature, even though he fojourn in this low 
f world. 

103. * ^hey, who have read many books, are 

* mote exalted than fuch, as have feldom ftu- 

* died ; they, who retain what they have read, 

* than forgetful readers ; they, who fully under- 

* (land, than fiich as only remember; and they, 

* who perform their known duty, than fuch 

* men, as barely know it. 

104. * Devotion and facred knowledge are 

* the beft means by which a Brabnun can arrive 
*at beatitude; by devotion he may deftroy 

* guilt; by fiicred knowledge he may acquire 

* immortal glory. 

165. * Three modes of proof, ocular demon- 
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* Aratioh, logical inference^ and the audiori^7 

* of thole various books, which are deduced 

* from the Vddcy mull be well underftood by 

* that man, who feeks a diHind knowledge of 

* all his duties: 

106. * He alone comprehends the lyftem of 

* duties religious and civil, who can realbn, by 

* rules of logic agreeable to the Vdda^ on the 

* general heads of that fyftem as revealed by 

* thd holy fages« 

107. * Thefe rbles of condufl, which lead to 

* fupreme blifs, have been exaflly and compre- 

* henlively declared : the more lecret learning 

* of this Mdnava Sdftra (hall now be dilcloled. 

loS. * If it be alked^ how the law (hall be 

* alcertained, when particular cafes are not 

* compriled under any of the general rules, the 

* anjhver is this: ** That, which well inftruded 
*^Brdhmens propound, lhall be held iiiconteftible 
** law/’ 

J09. * Well iii(lru£led Brdhmns are they, 

* who can adduce ocular proof from the Icrip* 

* ture^itlelf, having Ihidied, as the law ordains, 

* the Vddas and their extended branches or 

* Viddttgas, Mimdnjd, Nydya, DhersnaJS^a, 

* Pstrdnas: 

1 10. * A point of law, brfore not eseprefsfy re- 

* vealed, which fhall be decided by an aflemUy 
' of ten fuch virtuous Brdhsnens under one duef, 

la 
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* or, if ten be not procurable^ of three fucli un- 

* der one prefident, let no man controvert. 

HI. * The aflembly of ten under a chief 

* either the king himfelf or a judge appointed by 

* him^ muft confift of three, each of them pecu- 

* liarly converfant with one of the three Vkdasy 

* of a fourth (killed in the Nydya, and a fifth 

* in the Mimanja phildlbphy ; of a fixth, who 

* has particularly lludied the Niru{ia\ aieventh, 

* who has applied himfelf moil afiiduoufiy to 

* the Dhermafiftra\ and of three unherfal fchh 

* larst who are in the three firil orders. 

112. * One, who has chiefly ftudied the Rtg- 

* veda, a (econd, who principally knows the 

* Tajujh, and a third bed acquainted with the 

* Sdmant are the alTembly of three under a head, 

* who may remove all doubts both in law and 

* cafuiftry. 

113. * Even the decifion of one pried, if 

* more cannot be ajfembledt who perfedly knowa 
^ the principles of the VddaSf mud be confidered 

* as law of the- highed authority ; not the opinion 

* of myriads, who have no (acred knowledge. 

1 14. * Many tboufands of Brdbmens cannot 

* form a legal aflembly for the decifion of con- 

* teds, if they have not performed the duties of 

* a regular dudent(hip, are unacquainted with 

* driptural texts,, and' fublid only by the. name 

* of their facerdotal clafs. 
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1 15. * The fin of that many to whom dunces, 

* pervaded by the quality of darknefi, propound 

* the law, of which they are themfelves igno- 

* rant, fliall pals, increafed a hundredfold, to 

* the wretches who propound it. 

116. * This comprehenfive (yftem of duties, 

* the chief caufe of ultimate felicity, has been 

* declared to you; and the Brahmen^ who never 

* departs, from it, fliall attain a fuperiour flate 
‘ above. 

1 17. * Thus did the allwife Menu, who 

* polTefles extenfive dominion, and blazes with 

* heavenly Iplendour, dilclofe to me, from his 

* benevolence to mankind, this tranicendant 

* lyftem of law, which mull be kept devoutly 

* concealed from perfons unfit to receive it, 

1 18. * Let every Br&htnen with fixed atten- 

* tion confider all nature, both vifible and invi- 

* fible, as exifting in the divine Ipirit ; for, 

* when he contemplates the boundlefs univerfe 

* exifling in the divine Ipirit, he cannot give 

* his heart to iniquity: 

119. * The divine Ipirit alone is the whole 

* aileinblage of gods j all worlds are ieated in 

* the divine Ipirit, and the divine Ipirit no doubt 

* produced by a chmn of caufes and ^eSts confift* 

* ent with free will, the conneded leries of ads 

* performed by imbodied Ibuls. 

lao. * He may contemplate the fubtil ether 
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* in the cavities of his body ; the air in his 

* mufcular motion and feufitive nerves ; the fu- 

* preme fohr and igneous light, in his digeftive 

* heat and his vifual organs; in his corporeal 

* fluids, water; in the terrene parts of his fa- 
f brick, earth; 

1 21 . Mn his heart, the moon; in his audi- 

* tory nerves, the guardians of eight regions; 

* in his progreflive motion, Vishnu ; in his 

* mufcular force, Haea ; in his organs of 

* fpeech, Aoni; in excretioi). Mite a; in pro- 
^ creation, Beahma t 

122. * But he muft confider the fupreme 

* omniprefent intelligence as the fovereign lord 

* of them all, by lohofe energy alone they exifi\ a 

* ipirit) by no means the obje^ of any fenfe^ which 

* can only be conceived by a mind wholly ab~ 

* ftraSed from matter^ and as it were {lumbering; 
f but which far the furffe if ajjijtmg his medi~ 

* tation, be may imagine more fubtil than the 
t fineft conceivable eflcnce, and more bright 

* than the purefl; gold. 

123. ( Him (bme adore as tranicendently 

* prefent in elementary fire; others, in Menu, 

* lord of creatures, or, an immediate agent in the 
f creation ; feme, as more diilindlly prefent in 

* Indea, regent of the clouds and the atmofrhere\ 

* others, in pure air ; others, as the mofl; High 

* Eternal Spirit. 
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X24. * It is He, who, pervading all beings in 

* five elemental forms, caufes them by the 

* gradations of birth, growth, and dillblution, 
‘ to revolve in this world, until they deferve beatU 

* tude, like the wheels of a car. 

125. * Thus the man, who perceives in his 

* own Ibul the fupreme foul prefent in all crea- 

* tures, acquires equanimity toward them all, 

* and (hall be abforbed at laft in the higheft ef 

* fence, even that of the Almighty himfelf.* 

126.. Here ended the facred inflrudlor; and 
every twicehorn man, who, attentively reading 
this Mdnava Sdftra promulgated by Bhrigv, 
fliall become habitually virtuous, will attain the 
beatitude which he feeks. 



GENERAL NOTE. 


^ HE learned Hindus are unanimoufly of opi- 
nion, that many laws enabled by Menu, their 
oldeft reputed legiilator, were confined to the 
three firft ages of the world, and have no force 
in the prefent age, in which a few of them are 
certsdnly obfolete; and they ^ound their 
opinion on the following texts, which are col- 
leded in a work entitled Mandana ratna pra- 
d\pa: 

I, Cratu: In the CaU age a fon muft not 
be begotten on a widow by the brother of the 
deceafed hujband\ nor muft a damfel, once given 
away in marriage, be given a fecondifime; nor 
muft a bull be offered in a facrifice; nor muft a 
waterpot be carried fy a Jiudent in theology, 

'll. Vrihaspati: i. Appointments of kinf 
men to beget children on widows, or married wo- 
men, when the bujhands are deceafed or impotent, 
are mentioned by the (age Menu, but forbid- 
den by himfelf with a view to the order of the 
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four ages: no fuch zd: can be legally done in 
this age by any others tkin tie bufiand, 

2. In the firft and fecond ages men T^ere en« 
dued with true piety and found knowledge; fo 
they noere in the third age; but in the fourth, 
a diminution of their moral and intelleBual 
powers was ordained fy their Creator: 

. 3. Thus were fons of many different forts 
made by ancient (ages, but fuch cannot now be 
adopts "by men deftitute of thofe enunent 
powers. 

III. Para'sara: 1. A man, who has held 
intercourfe with a deadly Jinner^ muft abandon 
his country in the firft age ; he muft leave his 
town, in the lecond; his ftimily, in the third 
age; but in the fourth he needs only defert 
the offender. 

2. In the firft age, he is degraded by mere 
converfation with a degraded mlua; in the fe- 
cond, by touching him ; in the third, by re- 
ceiving food from him ; but in the fourth, the 
finner alone bears his guilt. 

IV. Na'rada: The procreation of a fon 
by a brother of the deceofed^ the daughter of cat- 
tle in the ectertainment of a gueft, the repaft 
on flelhmeat at funeral obfequies, and the order 
of a hermit are forbidden or obfokte in the fourth 
age, 

V. A’ditya purdna: l . What was a duty in the 
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firft age muft not iit all cafes be done in tlie 
fourth; Hnce, in the CaU yuga^ both men and 
women are addidied to fin : 

2. Such are a ftudentfliip continued for a 
verj long time, and the necelfitj of carrying a 
waterpot, marriage with a paternal kinfwoman, 
or with a nesur maternal relation, and the fiu2i> 
fice of a bull, 

3. Or of a man, or of a horfe: and all ipi- 
rituous ti(pior liMift in the Cali age be avoided 
by twicebom men ; fo muft a lecond g^ft of a 
married young woman, tohofe hujband has died 
before confumtstation^ and. the larger portion of 
an eldeft 'brother, and proovation on a brother’s 
widow or wife. 

VI. Stdriti: 1. The appointment of a man 
to beg^ a fon on the widow of his brother; the 
of a young married woman to another bride- 
gromn, if her Imfband Jbould die while (he re- 
mains a virgin; 

2. The marriage of twicebom men with 
damfels not of the lame dais ; the daughter, in 
a reli^ous war, of Brahmas, who are afliul- 
ants vnth intent to lull ; 

3. Any intercourfe with a twicebom man, 
who has paired the fea in a Ihip, even though 
he have performed an expiation: performances of 
facrifices for all forts of men ; and the necejfity if 
carrying a waterpot ; 
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4. Walking on a pilgrinuge till the pilgrim 
die; and the flaughter of a bull at afacrifice; 
the acceptance of fpiritupus liquor, even at the 
ceremony called SautrSmanii 

5. Receiving what has been licked off, at an 
oblation to fire, from the pot of clarified butter; 
entrance into the third order, or that of a hermit, 
though ordained for the firft ages ; 

6. The diminution of crimes in proportion 
to the religious a^s and facred knowledge of 
the ' offenders ; the rule of expiation for a Brdh^ 
men extending to death ; 

7. The fin of holding any intercourfe with 
(inners ; the fecret expiation of any great crimes 
except theft ; the flaughter of cattle in honour 
of eminent guefts qr of anceftors ; 

8. The filiation of any but a Ton legally be- 
gotten or j^yen in adoption by bis parents ; the 
defertipn of a lawful vrife for any offence lefs 

a 61 ual adultery: 

9. Thefe parts of anmnt law were abrogated 
by vnfe leg^flators, as the cafes arofe at the 
bepnning of the Cali age, with an intent of fe- 
puring inankind from evil. 

On the preceding texts it muft be remarked, 
that none of them, except that of Vrihaspati, 
are died by Cullu'ca, who never feems to 
have confideted any other laws of Menu as 
reftrdned to the three firft ages; that the SmrstL 
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or iswred code, is quoted without the name of 
the legiflator ; and that the* prohibition, in any 
age^ of /elf-defence^ even agsunft Brdhmens, is 
repugnant to a text of Sumantu, to the pre- 
cept and example of Crishna himfelf, accord- 
ing to thr Mabdbbdrat^ and even to a fentence 
in the Vida, by which every man is command- 
ed tc defendjiis own life from all violent aggref- 
fxxn. 



Calcutta, March i, 1794. 


Sir, 

The luftitutes of Hindu Law have been very 
correflly printed, and the whole impreffion has 
juft been f<^nt to the Governor and Council* 
who will not fail to tranfmit copies for the 
King*s library, for yourfelf, and for the Direc* 
tors. If I had obtained his Majefty’s leave to 
rebgn my office, nothing would now keep me 
here, but the Digeft of Indian Laws, confifting 
of nine large volumes, two of which remain 
to be collated and ftudied with the learned 
Br 4 hmen, who affifts me: he is old and infirm; 
but, fhould he be able to attend me another year, 
or two years at the very utmoft, the whole 
work will be finifhed, and I fhall copy it dur» 
ing my voyage, if the King (hall gracioufly per- 
mit me to leave India. 

I, therefore, intreat you, Sir, to lay before 
his Majefty, my humble fupplicatioii for his 
gracious permillion to refign my judgefhip in the 
.year 1795, or (if the Digeft fhould not then 
be completed) in 1796; it being my anxious 
wifh to pafs the remainder of my life in ftudious 
retirement, though devoted, as I ever have been, 
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to the lervice of my King and my Country* and 
of that recorded Conditution, which is the balls 
of our national glory and felicity. 

J have the honour to be. Sir, 
your very obedient 

humble Servant. 

l^he Right Hon. Henry Dundas^ Efq. 
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PREFACE. 


Nothing more feems neceflaiy, in order to 
explain the objeA -of the following work, than 
barely to cite the late ftatute concerning the 
admmjtratim of juftiee in Bbmoal j by the fi* 
venteentb feftion of which it is enafted, ** That 
** the Supreme Court of Judicature at Fort WiU 
** liam lhall have full power to hear and deter- 
** mm all manner of adions and fuits againft 
** the inhabitants of Cakutta^ provided that 
** their a^Hritame and fucceffion to lands, rents, 
and goods, and all matters of contradt and 
** dealing between party and party, fhall be 
** determined, in the cafe of Mahomedans, ^ 
** the laws and ujdges f mahomedans, and, 
*' where only me of the parties lhall be a Ma- 
** homedan, by the laws and uiages of the de- 
^•fepdant:** by the twenty firjl fedion, the/rf- 
' vmcial courts of Addlet, or ftfiee, are expreisly 
recognifed, and the powers of the governor and 
council, as the in 'determining civil 

VOL. Vf. M 



16C 


PREFACE. 


caufes on Appeals from thofe courts, are fully 
eftabliflied in conformity to the old Magul con- 
ftitution. 

But it may naturally beafked, how the judges 
of the Supreme Court, the provincial councils 
and council general, in India, or the great court 
of appeal in this kingdom, can Juftly exercile 
their feveral powers in (hits between, Mabome^ 
dan parties, without being at all acquainted with 
the law, by which they are bound to decide.- 
Perpetual references to native lawyers muft al- 
ways be inconvenient and precarious ; lince the 
folidity of their anlwers muft depend on their 
integrity, as well as their learning j and at befi^ 
if they be neither influenced nor ignorant, the 
court will not in truth bear and determine the 
cauft, but merely pronounce judgement on tl^e 
report of other men. 

For theft reaftns it appears indulntable, that 
a knowledge of Mahomedan jurilprudence (I 
fty nothing here* of the Wnib learning,) and 
conftquently of the languages^ uftd by Mabome- 
dan writers, are eflential to a complex admioU 
ftration of juftjee in our Afiatick territories ; a 
knowledge I mean, though not equal to that of 
the MUFTI at Cenfiantimph, yet fiiflicTent for 
the purpoft of keeping a check'over the native 
counftllors, of underftuiding and examining 
their opinion, and of rejeding or adop tin g it, as 



PREFACE. 


lO 

It may be opi^bfed or fiipported their books 
of allowed authority, to which they (hould con- 
fhuitly refer. 

A confiderable number of thoie' books have 
been brought Ky England by the curious in dif- 
ferent ages, and are now repofitcd in our Aca-. 
deniical libraries: in the Bod/nan^ elpecially, 
we have many treadles and diflertadons in Ara- 
bick on •mllty inheritances, eontraSs, and other 
important heads; pardcularly in the line col- 
ledion made at Aleppo by die learned Pocock, 
from, one of whole moft valuable manulcripts 
(n. 3J.) this little work has bran traced through 
tranlparent paper, and engraved with fuch ac- 
curacy, that the plates mull have equal autho- 
rity in Afia with the original pages, which are 
near Jvoe hundred years old. 

The author, a native of Abrahaba, in Mefo- 
potMua, was himlelf an imam ; and his deci- 
fions are, on that account, confidered as bind- 
ing by the fed of AH, wbich'the IrnHan, as well 
as the Perfian, Mahemedans profeCs ; but 1b- 
iio*LMOTAKAi«NA informs us, that be drew his 
knowledge from the fountain head^ and bw epi- 
tomiled the lyllem of ZAd, who was recom- 
mended by Mahomed himlelf as the fureft in- 
terpreter of bis laws, and who had been impli- 
citly followed by Shafiei, the firll writer on 
MAumedan jurifprudence, in the nghtb cen- 

MS . 
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tury of our era, and coropoier of the OJut, of 
Principles of law, with other trails highly va* 
lued by the learned of his religion and country. 

Hence it is certain, that the Bigyato^l bahitb 
may be cited, as a book of authority, in all the 
Mttjleman courts ; and the European reader muft 
not be furpriled, to lee fuch a work written in 
a kind of loofe metre, and even in rhyme : a 
lofustroB in verfe conveys, indeed, rather a ludi- 
crous idea, fince poetry belongs to imagination^ 
which law, whole province is pure rea/on, 
wholly excludes ; hut •oerfe^ as numberlefs iu- 
Kances prove, is not akoays poetry i and a regu- 
lar mealurc is lb conlideraL.e an aid to the me^ 
mory, tl^at, if the metrical abridgement of Coke's. 
Reports were more accurate, and the couplets a 
little fmother, every Undent Ihould be adviled 
to get it by heart.. I may add, without enlarg- 
ing upon the Agatbyrf and the Turdetam^ who, 
as we are told by Ari/lotle and Strabo^ had lavos 
in verfe of the remoteft antiquity^ that the Alco- 
HAK itfelf, the great Iburce of Mabomedan law, 
IS compofed in lentences not -only modulated 
with art, but often exactly rhymed ; lb that in 
this apology would have been needlels. 
Verbal tranflations are generally naked and in- 
fipid, wholly deftroylng all the neatnels and 
beauty of the original, yet retainiog much of 
the foreign idiom and manner, as to appear 
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always uncouth, often ridiculous ; but elegance, 
on a fubjcdt fo delicate as law, muft be lacri- 
iiccd without mercy to exaduefs ; and for this 
reaibn 1 have rendered the Arabian treatise, 
line for line, and word for word, with a fidelity 
almoft religioufly fcrupulous. 

As it was never my intention to compofe a 
perfeA work upon the law of inheritances among 
the MabomedanSf it cannot be reafbnably ex- 
pelled, that 1 Ihould fobjoin a commentary, or 
piehic a long difcourfe : very few marginal notes 
were thought neccflary; but, if the brevity of 
the original fhould make parts of it rather ob- 
fcure, the Britijb lawyers in India^ for whole 
ufe chiefly this production was defigned, will 
eafily obtain a clear explanation both of the 
language and matter from native interpreters. 

The fwrtb of the Alcoran may throw 

light, if any be wanted, on the doClrine of the 
foriUb or portions ; and, as to* the arithmetical 
part, it leems of little conlequence, as our rules 
of three, and thole for the reduction of fra&ions, 
are common and familiar to all. 

Tlie prefent publication will anfwer, I con- 
ceive, another purpofe by no means unimport- 
ant ; as it will habituate the Undent of eallern 
languages to the reading of old Arabian manu- 
Icripts ; but, left the hand-writing of the very 
learned Saad Al Svodfi, for that was the name 
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of the tranfcriber, ihould per^ex beginners, I 
have printed the whole traflj mr their fake, in 
Roman letters, diftinguifiiing every conlbnant 
and Ung vowel (the Jbort ones are too vague 
and indeterminate) by a charader invariably 
appropriated to it j lb as to give every full found 
its own fpedfck fymboli an advantage, which 
hardly any alphabet has, but which all ought to 
have. 



filgyah'o *lb^Uihithi 4n jumali ’Imow^rlthi 
nadh mo *lihaikhi 4]imdmi 41dalimi 
']nowd£6Ud Mdefni £bei ^bdillalu 
mohhammedi *biu Slei ibni *lhholaim 
^Irahhabiyyi almdrufi bi ’bni ’1 
motakannahl rahbamabo lUlaho ta&^i. 
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Bifinl 'llahi 41rabhmani 41rahheimi wabihi 
neft^eino. 


[i] 

iwwalo md neftaftihho !lmek414 
bidhicri hhamdi rabbini taa414 
falhhamdo lillahi alai m& 4n4md 
hhamddn bihi nejlui dm ’lain! *14nia 
thomma ils'alwah'o b4do walfalamo 
dial nebiyyin* defnoho dlillamo 
mohhammedin' khdtimi rufli ribbihi 
wailihi min bidihl was'ahhbihi 
wane&lo *llalia Un& Uidanah'a 
fbinia tawakhkhaind min dlibinah'a 
^n medh-hebi *lim4mi zaidi 'Ifuradh'ei 
4dh cdna dhdca min dhammi 'Igaradb'i 
Bmdn' bidnna *lilmo dufd ma foH' 
feihi wadida i;aa leho Mdbdo do6i 
wadnna hadha ’lilma makhs'us'on' bimd 
kad Ihdda feihi inda cuUi irulemd 
wadnna zafddn' khus'sa Id mahhdiah 
bimd hhabdho s'dhhibo ’IrifiUah 
xnin kablitd fei fiulh'lihi monabbehd 
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afradh'acom zaidon wan4heica beha 
facana Auha be-lttib^ 'Itdbii 
la liyyamd wakad nahh4ho 
fah4ca felhi 41ka41a bi*lefj4zi 
mobarra^n' min kaa'mah 'i ’lalgizi 
41b4bo meirdthi *lwarai theldthah 
cullon yofeido rabbaho *lwirdthah 
wahai nicdlihon' wawelddn' wanaiab 
md bddahonna lilmaardreithi fabab. 

[«3 

'wayamna6 *Hhakhaa min dlmefrdflii 
wdhludah on' min ilalin theldthi 
rikkon' wakatlon' wadkbtildfo defni 
fadfham falaiia *Uhacco cdlyakeini 
wdlwdxithdno. fel *lrijdli dlharah 
dlindwahom mdrii&h'on' muihtaharah 
dlibno wa*bno *libm mahmd nazald 
wa*ldbo wa*ljeddo l^o wai'n did 
ifvdldkho nun ^yyi *ljehdti cdnd 
kad dnzela *llalio bihi 'Ikordna 
wdbno *ldkhl *lmodlef ilaihi bi*Ubi 
£Umd mdcdldn' lalfa bi*lmucadhdliabi 
wa* Idmmo wdbno *ldmmi min dbeihi 
^dhcQr ledhex *leljdzi wdltanbeihi 
wdlzabjo wdlmbtiko dhu *lwelai 
lajumlaho *ldhucu|i hawroldi 
wdlwarithato cuUbhinna feb6 
lam ydthl ^ithei gaiiabonna ’Uhcrd 
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binton' wabinto *bnin waommon' mufhfikah 
^ajaddahoa wazaujahon wamOtikah 
khto min ayyi ’Ijehati 'canat 
fahadhihi Iddatoha kad banat 
wadlam bi&nna *lkrtha nauftini homa 
fardhon wataseibon 41ai nOa kofimi 
falfardho fei nassi‘*ldtibi (ittah 
la fardho fel *lirthi (iwiha bittah 
nisfon warub6n thomma nisfo *lrubi 
walthultho walfudfo binaaVi 'llbeil 
walchuUhani wahoma altemamo 
fdbhfadh" facullo hh&fidli in' Imamo 

C3J 

fiUnis’fo fardh o khamfiihin' ^adi 
41za^o wiilonthai min dlaulddi 
wabinto *Kbni inda fakdi *lbinti 
walakhto fei medh-hebi cuUi mufter 
wabadaha *l^Uchto ’llati min alabi 
inda anfiradihinna nun. moasVibi 
walrubb fardh a ’Izauji in cana midUi 
min waladi Izaujah i men kad menaftb 
wahu leculli zaujah in' du kqtheni 
md ddami *la61adi fiamd kadderi 
walthomno lilzaujahi w41zaujati 
ma dlbeneina au md dlbendti 
maa auladi ’Ibenoni fafilemei 
wdbek le-itkari *ldurufi wafleinei 
wadlthulthdni Ulbenati jemdi 



md zada dfk wdhhidah x fafemdd 
wahda cadhdca lebenati ’libni 
fafham mekdlei fahma s'afei 'Idhihhi 
'wahua lidkhtami femd yezeido 
kadh'ai bih| ’lahbraro wdldbeido 
hadha idha cunna liomml wa4bi 
au Habi fadmel bihadha tos'ibl 
walthultho fardh o ’16mmi hhaitho la weled 
wela mina Maklmali i jemo waaded 
cathnafni au thlntaini au theldthi 
liocmo 'Idhucuri feihi calindthi 
vraji'n yccun zaujon' waomon' wadbo 
fathultho *lbakiyo lehd morattabo 
‘wahacadhai ml zaujahln' fas'dida 
jfeld tecun ixuna ’lulumi kaida 

[4] 

Walthultho lilathnafni du thintaim 
l^in weledi ’lommi bigairi maim 
wahacadhai in catharud farddua 
fema lehom feimd ilwdho zado 
wataftawai Mindtho wdidhucuro 
feihi camd kad dudh'ahho ’Imeflh uro 
wdlfudfo fardh 'o feblhln mina ’llded 
dbon' waommon' thomma binto’bni wajedd 
vrdlokhto binto Mdbi thomma 'Ijeddah 
waweledo ’lomrni temdmo ’liddah 
falabo yeftahhikkoho maa Mweled 
^nrahacadbai ’lommo betenzeili ’Is'cmed 
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wahii lehd aydh'in' mda *14thna£ni 
min ikhwah'i *lma£ti fakis hadhafn| 
waijeddo mithlo *l&bi inda fakdihi 
fel jeza m4 yes'eiboho wamcddihi 
i\\& idha cana honaca ikhwah 
licaunahom fei *lkurbi wsihu afwah 
wahhucmohim wahhucmnho feyitei 
mocammela Mbayana fei *lhhalad 
wabinto *libni takhodh ^Ifudia fdh4 
^dnat mid *lbinti mithald yahhtadhaf 
wahacadhai *16khto mia *16khti *llatai 
bidlabaw 2 uni yd okhayyo ddlata 
fafn tefdwaf nelebo *Ijedddti 
wacunna cullahonna wdrithdti 
faliiidfo bainahonna bial&wiyyah 
fei Mkifmahi Maadilahi *lfkeriyyah 
wacuUo men adlat Ingairi warithi 
femd lehd hhadh‘*dh"on' nuna *lmawarithi. 

[ 3 ] 

wata&otho *lb6dai bidhdti *lkurbi 
fei ’Imedh-hebi *ldulai fakol lei hhaibei 
Vakad tenahat kifmah o *lforudh i 
bigairi iihcdli weld gomudhl 
wahhokka an nefhrad fef *ltds'eibi 
bicuUi kadlin' mujizin mus eibi 
£icullo men dhhraza culla Imdli 
mina *lkardbdti du dlmawdlei 
au cana ma yafdhbl6 blda 'Ifardhi leh 
Ahu dkhu ’lis ubahi 'Imofildlidhaleh 
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calabi waljeddi wajeddi *ljeddi 
wdlibiit inda kurbihi walbddi 
w41akhi wabni *lakhi w^admimi 
walfayyldi Mmotiki dhei ’lin^mi 
wahacadhai beniuohom jemeid&n 
facun lema adhcoroho £emeii4n 
v«ratna ledhei *lbddi maa Mkarefbi 
£ei *l{rthi min hhadh dh in wela neseitn 
waUkho walammo liommin' wa4bi 
Aulaii mina *lmodlei bifiiath'ri *lnalabl 
wa*libno wilikho mia ’iindthi 
. yoisVibanahinna fei *lmar4thi 
walaifa fei *lniiSi th'urrdn ^s'abah 
ilia Hlatai mennat bi itki Mrakabah 
w^^khawito in yecun benato 
fahonna b^dahonna Ssabdto 
wa’ljeddo mahhjubon' ini 'Imcbrathi 
bi'labi fei ihhwalihi *lthelathi 
'wahacadhai ’bno ’libni bi*libni fela 
tabig ini ’Ihhacmi *lfahheihhi madili 


[ 6 ] 

watalkoth'o ’Ijeddato min cuUi jiheh 
bi *16mmi ^dihfadh"-ho walus mi i0ibeheh 
watalkoth'o ’likhwah o bi'lbeneind 
wabi’libi ’ladnai camd ruweini 
id bibenei 'Ibeneina hhaitho cinud 
iiyyani feahi ’Ijemi wa’lwahhdino 
wayafdh'olo*bno *16mmi bi’liikithi 
1»*ljed(U £Uilifiulh'‘<-lio ilai ihhtiydthi 
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wabi ’Ibendtl wabenati ’Hbni 
facua bihhifdh'i ’lilmi jiddan^ m6nei 
thomma bendto *libni yeikoth'na mctai 
hhaza *lbenato althulthaina yd fctai 
illd idhd ds's abahonna aldhacaro 
min welidi *libni alai md dhacarud 
wabadahonna *lakhawato ’ll^tai 
yodleina bi’lkurbi min aljihdti 
idha akhddna fardh'ahonna wafiyd 
kfkath na dulada *labi *lba\vaciyd 
wai n yecun dkho lehonna hhddh'iran' 
aas'abahonna bathindn' wadh 'ahiran' 
walaifa ibnol4khi bi*lmodsVabi 
men mithlaho aid faukaho fei Mnafabi 
waan t^id zaujan' waommdn wdritha 
waa khwah'an' lildmmi hhazud *lthulotha 
wadkhwah an' aydh dn' liommi waabi 
waallugrika *lmalo bifardhl *lnos obi 
^jdlahomo cullohomo liommi 
wadhlilib abahom hhajardn' fei *lyammi 
wdkllm alai Uikhwahi thultha ’Itaricah 
wahadhihi *lmeielah'q *lmunitaracah 

m 

wdldna nebda bi*lladhai dradnd 
fei 'IJeddi wa’likkwahi idh <waddnd 
^alUc nahhau md dkulo *lmifmadd 
wajmd hhawdihel 'Icelamdti djmadd 
wddlem bidnna *ljeddo dhd dhhwdU 



cSnt>e£ca ^hhonna ilal ^taw&Iei 
iakifimo Mikhwah i fefhonna fdh4 
lam ya6di *lkaimo dlaihi bi'ladhai 
fatarah'an' ydkhodho thulthdn' c4mil£n' 
in cana bi*|kifinahl^ilnho ndzildn' 
in lam yecun feihim dhawu fihdmi 
faknd bidydh'ahhei dni iftifhdmi 
watarah'an' yakhodho thultha *lbdkex 
bada dhawei ’Iforiidh'i wa’larzdki 
hadha idha md adh'-hhati *lmokd£unah 
tenkos'ho dni dhdci brimezahhamab 
vratdrah'an' yakhodho fudla *lmdli 
walaifa dnho nazilan' bihhali 
wahau m;1a ’linatht Inda ’Ikafmi 
mithlo dkhin' fei lahmihi wa*lhhocmt 
wdhhlcb benei 'Idbi ledai *lidadi 
wdrfbdh' bcnei lommi mda 'lajdadi 
wdhhcom dlai *likhwah'i bdda *ldddl 
hhocmaca feihim inda fakdi ’Ijeddi 
walokhto fardh o mda ’Ijeddi leha 
feima did mefelalian' cammaleha 
zaujon* wa6mmon' wahomd temdmohd 
faalem fakhairo ommah'in dlldmohd 
torafo ya sahhi bi’lacdariyyah 
vrahei bidn tahhf^h"o>ha hhariyyah 

ts] 

fayofradh'o ’InisTo leha wa’lfudib leh 
hhatai tduli bi’lfbrudh'i ’Imojmcleh 
thoinma yauudani ilai ’Imokdikmeh 
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cama madh af ^hfadh"-ho wilhcor n4dh'1meh 

wsuTn torid mdrifah'a *lhhi^bi 

letentahai .feihi ilai *lsawabi 

wat4rifo 'Ikifmaha wa’ltafs'efli 

vratAlim als'ahheihha wa*168414 

fdftakhriji *16s 'lila fei *lAe&yili 

wala tecun in hhifdh'lhd bidhdhili 

wahaf fdh& fos s ila fefhd *lkauld 

thelethah'on' yedkholo *ld^o 

wabddahd drbadh'on temdmo ' 

la aula ydruhd weld inthilamp 

falfudlb min Httahi ds-homin' terd 

walthultho wa*lrub6 min dthnai dlhara- 

walthumno in dhomma ilafhi *lfudfo 

fadsloho Ma'ddUco feihi Mbhadfo 

arbadh W yatbabhd Khruna 

ydriibhd Mhhuldbo djma^^d 

fahadbihi ’Ithelethahb *16s'ulo 

fn caththorat fbnidh'ohd taiiulo 

fatablogo *lAttab'o dkda *ldihareh 

fei s'urah 'in' mdrufiihin' muftath'areh 

watalhhako ’Uatai teleihi fei *ldthar 

fei *ldidi afrddan befebdhi dihar 

wa’ladado *lthdlitho kad yaAdlo 

bithiimnihi Aidmel bimd dkiilo 

wa*lnb'fo wa*lbakei awrinis'filni 

dsiohomd hucmUiQm dthndni 
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wa’lthultho min thelethahln yecimor 
wa*lrubd min arba^h in' mefnuno 
wa*lthumno in c&na famin themdniyah 
fahadhihi hai *16s'ulo ’Ithdniyah 
la yedkholo ’liiilo alaiha fa^lemi 
thomma ^floca *lc4s'-hheihi feihd wakfimi 
full tecun min ds'liha tas'ihhhho 
fatarco tath'weili *lhliifdbi ribhho 
fdith'i cullan' lahmaho min asdhi 
mocammildn' aii ddyilan' 'min dullhi 
wai n terai *l(ihama laifa tankalim 
dial dhawei *lmeirdthi &tbd. md ruHm 
wdthlob th'areika ’likhtis'dri fei ’Idmal 
bfldh'arbi wa*lwafki yojanibca *lzelel 
vrdrdod ilai *lwafki ^lladhai yowdfiko 
wddh'ribho fei Hds'li wadnta *lhhadiko^ 
in cdna jinfan' wahhiddn' dii 4<Sfcher4 
fahhfadh" wadd dnca *ljidala wa'lmird 
warn terai *lcathra dlai ajndfi 
fa’i^nnaha fei *lhucmi inda *lnafi 
tohhs'aro fei aibadh'ln' dkfami 
ydrifohd *lmdhiro fei ’Idhhcdmi 
momdthilon' min bddiho mondiiba 
wabddaho mowdfikon' mos'ahhibo 
wa*lidbi6 nmobayino ’Imokhdlifa 
yonb^ca dn tafaeilihinna *ldarifo 
fakhodh mtna *lmom4thilaini wdldudi 
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wakhodh mma *lmonifibafni *lzdyld& 
wakhodh jemeii 'lidadi 'Imobayini 
wadh ribho fei ’Ithdnef wel4 todihini 

[ 10 ] 

w4dh rib jemeii *Iwafki fei *lindw4fiki 
wifloc bidhdca anhaja *lth'ardyiki 
wadh'ribho fei *ldsli *lladhai tadsVild 
waahhs 1 md indh'amma wamd tahhasVala 
wadkiimho fa*lkafiiia idhd s'ahheihho 
ydrifoho Idijemo wa*lfaseihho 
fahadhihi mina *lhhi£abi jumalo 
ydtei dlai mithdlihinna *ldmalo 
min galri tath'weilin' weld *dtiidii 
fdknd bimd feihinna £ahu. cdfi 
wai n yemut dkharo kabla ’Ikilinah 
fahhakldki 'Ifihdmi wddrif kifmah 
wdjdl leho melalahan' okhrai lemd 
kad bayyana *ltaf8 efla feimd koddimd 
wdndh'or faX'n wdfakati *l{ihdmo 
fakhodh hodeita wafkohd teinamo 
wddh ribho dn jemeidhd fei ’Ifdbikah 
in lam yecun! bainahomd mowd&kah 
fdlds-bomo ’16khrai fafei *lfihdixu 
todh'rebo dii fei wafkihd temdmi 
wacullo iahmin' fei jemeii ’Ithdniyah 
yodh rebo du fei wafkihd dlaniyah 
fahadhihi th'areikaho 'Imondfakhah 
fdrka bihd rutbah'a fadhli fhdmikh^ 
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wain yccutt fei muftahhakki *lmali 
khonthain s'ahheihhon bayyana *lifhdtli 
fakfim llaf *14kalli wa*lyeke£ni 
tahhdh'a bihakld Ukifmahi *lmobeini 
mrahacadhal hucmo dhawati 'Ihhamli 
yobnai *lydcefiii wa’likalli 

[111 

waTn yemut kaiunon bihadmin' garak 
du hhidithioi' dmma *ljemeid ca'lbharak 
walam yecun y61emo hhdlo Mfabiki 
fali yowarrath ndfikon' min ndiild 
tadddohom oca'i nnahom djanibo 
wahacadhai *lrdyyo *l(adekio ’Is'dyibo 
ivakad dtai *lkatilo dial md fheind 
nun lufmahi *lmeirdthi ca yebeind 
dlai th'areild *lramzi wa’lffhdrah 
molakhkhas'dn' biddjezi *lib^ah 
.fa'lhhamdo lillahi dlai ’Itemdmi 
hhamddn' cathordn' tomma fei *ldawdnu 
wanalalo ’Idfwa dni ’Itaks'cliii 
wakhafra ma nainolo fei ’Imes'elri 
wagafira ma cdna Ihina ^dhonubi 
wafatra md cdna mina *ldydbi 
wadfdh'alo *la'alwahl wa’ltalleinu 
dlai *lnebiyyi *lmu8 th'a&I *lcereImS 
mohhammedin khairi *ldndmi *lddkibS 
wadlihi *lgurri dhawel *lmend]^ 
‘was'ahhbihi ’IdfildhiU *ldiMrdri 
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alsifwahl *ldmathili ’Idkhydii 
‘wahhalbond *lIaho wanima *lc4fei 
dhu *lizzi wa*lkodrah 1 wa*ldlth'4fi 

tummat wa'lhhamdo lillahi 
rabbi *ld41emefni was'alwdtoho 
wafelimoho dlaf fayyidind 
mohhammedin' dlnebiyyi *16miniyi 
wadlai dlihi wasabhbihi 
dlth'ayyibeini dlth'aherefiii 
lailaho ’Ijemadh lidrbadi liydli 
khalauna min fhewdli finnah 
dthnei dlharl walebd mayib'i 
yetbeki bi*llahi tadalai 

fakhro *lldbikdnei 
dfd 'llaho dnho. 




THE DESIRED OBJECT OF THE INQUIRER 
CONCERl^ING ALL, THE RULES OF INHERITANCE I 
Composed by the learned ShtMht the Im&m 
Alovtaffik^ ddetHy father of Abdalla^ 

■*r 

Mohammed^ son of Alt^ son of Hosdin^ 

Al Rahabi^ commonly called 
Motakanna. May God be merciful to him ! 




|n thir njBPe of God, the Clement^ the Merciful ; and. 
firom Him we seek aswtanoe. 


[ 1 ] 

FiRSTt we open the discourse 

With pronoundng the praise of our Lmd xaoet High: 

Praise then to cod for what he hath bestowed. 

Fraise> bf which we remove blindness from the sight ! 
Next, benediction afterwards and salutation 
To tile Prophet, whose religion is the isla'm. 
MonraiaiBi]^ seal of his Lord^ messengers. 

And his fomily. after him. and his firtendsl 

And let us pray cod for his tid to ns 

Id' what we have proposed to explain 

From the system of the Imun. zaiD ALVAnaimz *. 

. (Since this is among the noblest of purposes) 

By learning } for learning is the most deserving of efforts 
In it. and the worthiest vocation of the pious ; 

.And tins ArenoS ^knowledge peculiarly belongs to what 
Has been openly declared among all the learned ; 

And ZAID has unquestionably a just titie 
To what the lord of the mission conforred on him. 

By pronouncing his excellence, clearly saying. 

“ Zaid win teach you the law O g^ous encomium 1 
He. therefiire. best deserves to be followed by the student. 
EspedaUy ance shafiei takes him for a guide. 

Tbii then is his doctrine epitomised 


• Fmttlii, a aian skilled in or Mcmt anBnutut contsia - 

ed in the Alcoran. 
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Free from a particle of ambiguity. 

The causes of inheritance among men are three ; 

(The possessor of any one has the advantage of succession) 
And they are wedlock^ collateral relation, and descent : 
There is not besides them a single cause of inheritance. 

And any one of three incapacities 
Excludes a person from the succession $ 

Servitude, and homicide, and a difference of faith : 
Understand then ; since doubt is not like certainty. 

And those, who inherit among males, are ten ; 

Their names are known, and every where mentioned ; 
The son, and the son’s son, however they descend. 

And the father, and his father, in the ascending line ; 
And the brother, on whichever side he stands. 

Since GOO caused the kdran to descend in his favour $ 
And the son of a brother related by the same Cither, 
(Hear now the discourse containing no falsehood) 

And the paternal uncle, and such uncle’s son, 

(Be thankful to him, who explains concisely and clearly) 
And the husband, and the emancipater nearly connected ^ 
And all the males, xuho^ MerUy are these. 

And all the inheriting females are seven, 

(To no woman, but th^, does the law give that title) 
The daughter, and the son’s daughter, and the tender 
mother. 

And the grandmother, and the wife, and the emancipatress. 
And the sister, on whichever side she stands : 

And this their number thus appears. 

And know, that inheritance is of two sorts, which- nre 
The SHARE, amd the heirship * of what is distributable. 
Now the shares, by the declaration of the book, are six : 
(Besides them is no share in the inheritance) 

* Pronounced in India, fen and uAa, See the last words of the re* 
port by the Af»hoineUan doctors in the Btlna cause. 
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yV moiety, and a fourth ; next, half a fourth. 

And a third, and a sixth, as the law declares. 

And two thirds ; and these arc the whole. 

Remember then ; for Every one, who remembers, is 
an IMAM*-” 

[ 3 ] 

A moiety then u the share of five persons, 

The husband, and the female child, 

And the daughter of a son, on failure of daughters. 

And the sister, by the opinion of every mufti. 
And, after her, the sister, who has the same father \ 

This when they stand alone without any heir. 

And a fourth is the share of the husband, if there be urith 
him 

Any children of the wife, who deprive him qf rnore; 

And this is for every wife, or more than one 
On failure of children, as it is ordained. 

And the eighth is for the wife, or the wives, 

Together with sons or with daughters f , 

Or with children of sons : learn then. 

And remain firm in venerating study, and prosper. 

And two thirds are for the daughters all together. 

When there are more than one ; (hear attentively) 

And the same portion is for the daughters of a son : 
(Comprehend discourse with clear discernment) 

This also is for two sisters, and for what exceeds that 
number; 

The ingenuous and the pious have thus decided : 

This, whether they be by the father and the mother, 

Qr by the father only* (Act by this ru/e; thou wilt be right) 
And the third is the mother's share, when there is no child, 

* A saying, 1 beliave, of Mdwmfds he meaoed a rememhenr qfMs oral 
ffsuptMt Hence the name of Hqfidkf or was assumed by many 
iUustrious persons, and, among them, by the celebiated poet. 

t Se^ the answer of Mohammed Kdm to the UirteeiUk question pro* 
poi^ to him w the Iteaa came. 
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Nor any assemblage or number of brethren^ 

As two brothers^ or two sisters, or three ; 

The rule in this ease regards males as well as females. 
And, if there be a husband, and a noother, and a father, 
A third of what remains is allotted to her ; 

And so with a wife : (advance then. 

And be not seated apart from the sciences.) 

W 

And a third is for two males or two females 
Of the mother's children, without deceit ; 

And so^ if there be more, and they seek their aUotmeni, 
There is no provision for them in what exceeds that share. 
And females and males are held equal 
In this distribution^ ss the written law declares. 

And 9 sixth is the share of seven in number. 

The father, and the mother, then the son's daughter, 
and the grandfather. 

And the sister, daughter of the father, next the grand* 
mother. 

And the mother's child: the number is complete. 

And the father has a right to it with the children. 

And so the mother, by the revelation of the Eternal : 
And the same is for her with two 
Of the dead man's brothers: give those two a just allotment. 
And the grandfather is like the father, on his death. 

In the distribution of what accrues to him and relieves him. 

Except when there are brothers livings 

Since they are preferable to him in proximity*; 

And their due and his due shall be introduced 
With a full explanation in the different cases. 

And the son's daughter takes a sixth, when 
She is with a daughter, alike in descent, 

V The margin has inm/b for wM, From this verse it appeal 
the degrees of consanguinity are computed by the MaSmiMifaiii in the 
Mme nuaner at by our common lawyenw 
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And thus a sister with a sister^ who 
ts related, O my brother, by the same £ither. 

And, if the relation of the grandmothers be equal. 

Both of them are called to the succession ; 

And a sixth is divided between them equally 
By the just and the legal mode of partition. 

And every female, who claims through one not inheriting. 
Has herself no portion of the inheritance. 

C5] 

And the distant kinswoman is excluded by the near 
By the better opinions : (say now to me, ** Enoughi.**) 
And here ends the distribution of the shares. 

Without perplexity or intricacy: 

And it is just, that we propound the law of heirship 
With every sentence concise and exact. 

Now every one, who appropriates all the estate, 

^mong the near descendants or relations, 

Or who takes what remains after the portions. 

He is distinguished by the title of heir*. 

As the father, and the grandfather, and his father. 

And the son, in a near and a remote degree. 

And the brother, and the brother’s son, and the uncles. 
And the master, who generously manumitted his s/aoe* 
And thus their sons, ail of them : 

{Be attentive than to what I pronounce). 

And there is not to the distant, with the near, kinsman 
Any share or portion in the inheritance. 

And the brother and the uncle by motherland ftither 
Are preferred to those descended by the half blood. 

And the son and the brother with females 
Have the heirship over them in the estate : 

V See A Narrmthe the Pneeedingt m the Patna Came, {a 11. HUe b. 
The Arohkk verb S/iaba primarily signifiet to toUeci (mi Ked together the 
hrenehet (f a tree: hence the tecondaiy sense, to eenetkeU the heir mud heed 
gf afemdy. 
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And there is not among women any heiress 
Except her, who kindly freed the enslaved neck. 

And the sisters, if there be daughters. 

Take the residue after their portions. 

And the grandfather is precluded from inheriting 
By the father in all his thr^ cases \ 

And thus the grandson by the son : (do not then 
Turn aside, in deviation ^om the clear rules). 

And the grandmothers on each side are excluded 
By the mother: (remember this rule^znd decide conform* 
ably) 

And brothers are excluded by sons 

And by the. nearest progenitor, as we are taught^ 

Or by^ns' sons, when there are any; 

A number and one are in this respect alike. 

And the mother's son remains in exclusion 
By the grandfather (remember this with care) 

And by the daughters, axid the son’s daughters: 

(Be very assiduous in jconumtting knowledge to memor^) 
Besides, the son’s daughters are excluded, when 
The daughters take two thirds, O young man. 

Except when a male has the heirship over them 
Of the son’s children, by what th^fy assert : 

And, after them, the sisters, who 
Descend in proximity from both sides. 

When they take their complete portions. 

Exclude the weeping daughters of the dead father ; 

And, if they have a brother present. 

He has the heirship over them, in private and publick. 
And the brother’s son is not the heir over 
Whoever is equal to, or above,'hiin in descent. 

And, if thou find a husband and a mother inheriting. 
And brothers by the mother, they take each a third ; 
And so there be brothers by the motJier and the father. 



And thewbole estateu comprised inthiauotmeut of s!iairesi 
Flace them all to the side of the mother. 

And connder their hither as a rack in the sea. 

And divide among the brethren a third of the estate left. 
And thU is the case of mushtaracaf or parcenary. 

m . 

And now we will enter upon what we derire 
Concerning the grandfather and the brothers, aa we pro* 
mised. 

Incline then thine ear to what I shall ny. 

And collect at once the whole purport of my words t 
And know,, that the grandfather has d^erent diM ^ 

I will inform thee of them successivriy: 

And he has a.share with the brother^ in them, when 
The divirion jcdoumk not to any loss upon him. 

And smnetimes he takes an entire third. 

If there be in the distribution any descehdants from-himt 
And there be not among them any entitled to shares, 

(Be content with my explanation without questions) 

And sometimes he takes a third of the rteiainder 
After those, who have portions and provisions { 

This, when the dividend is become 
Too diminished for the other More by the press ^ 
cUdmaniu 

And sometimes he takn a sixth of thit.proper t y» 

And there is no descendant fimm biln in thuU casct 
And he, with females in the division, is 
lake the brother in his. share and his rigbt. 

And reckon the fikhei's children in the number, 

(And leave the mother’s children with= the^ graindfitthert) 
And, after that number, pve to the' brethren 
Thy just aUotnwnt among them cto fiulnre of the gmd* 
ftdher. 

And die rister has no share whh the grandfttther 
In what'csceeds the case alrcadf eondnded; 

The'consifrt and the mothtf, and then iirn ere all of 



(iChow then, for the best of the sect is he who knows best]| 
Arc called, O friend, the dcduriyjfah* ; 

And they deserve to be remembered by thee.- 

C«3 

Half then is given to her, and a sixth to him. 

Until there is a remainder after the entire shares. 

Then they return to the distribution 
As before-mentioned: (recollect it, and thank the author) 
And, if thou desire a knowledge of computation. 

Thou wilt by its means attain the right proceeding : 

And thou wilt understand divisions and analysis. 

And wilt be acquainted with integers and fractions ; 
Extract then the roots in solving problems f , 

And be not remiss in committing them to memory; 

Now they, when the discourse about th^ b precise. 

Are tlusee, to which a remainder belongs. 

And, after them, four complete divuorr. 

To which no remainder belongs, nor any ftraction 
Now the sixth, thou wilt see^ is ^m six portions. 

And the third and the ft>nrth from twelve ; 

And if to an eighth a sixth be added^ 

The Aew root, concerning which the calculation is just. 
Becomes four, which twenty follow. 

As arithmeticians universally know §. 

And these three roots. 

If the shares be many, leave a remainder. 

And let six come to the connexion of ten 
In the known table commonly delineated K, 

* Tbe AtMm Icsieofrspiert give tbw name ^ the Memror njH; 
theamfifcer, thefri—|ral*ir,and the wkokmsuri poHibly,)Mcaiiiethe ndee 
of wceetdon am a little Atainlui fai-oor of tfaeou 

t By ii7,or laai^hsaMimamsnthedkmw Mi Ml l prof sfraetioB, 

I HebprohiMy,eeadden the whole ertste at iM/bv, which hat/tar 
divisor,, bendci aeit. 

I laoiiraoiatioe(wiiieh;the AddicibfirdRyare wise, willadopth 
4+4=iV 

1 Ttsipamgeldsestimiitiitsmliaot bioiriiig the talk to which 
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And let that felloarj which succeeds it in the series# 

In the excess^ by distinct progressions# to seventeen % 
And the third number leaves a remainder 
Of its eighth part : (proceed then# as I direct) 

And half and what remains# or the two halves# 

Tlieir root# in the rule concerning them# is two. 

[ 9 ] 

And. the third comes obvimsfy from three ; 

And the fourth is formed firom four ; 

And the eighth# if it be required^ is from eight s 
And these are the second roots# 

To which no remainder belongs ; .know this ; 

Then pursue the method of verifying it# and distribute : 
And# if thou hast verified the root# 

The end of lengthened computation is clear gain. 

Give then to each person his diare# from his root# 
Complete# or broken from its remainder. 

And# if thou see that the shares cannot be distributed 
To the partakers of the inheritance# follow what is pre«' 
scribed# 

And seek the way of compendiousness in the work 
By multiplication and proportion : this will remove error 
from thee# 

And restore to the whole quantity what agrees with it# 
And multiply it by the root# and be thou vigilant ; 
Whether there be one denomination or more# 

Remember well# and dismiss from thee doubt md difficulty: 
And# if thou see multiplicity in the kinds# 

Then they# by the rule among men# 

Are numerically ranged in four terms# 

The skilful accountant will know them by the ruksf 
The nroilar fmii# after it the proportional# 

it icfen. TIm which eshibilt in the sefcntb 

Aoipter of hit Algebra, it commoiily vied in Ana lor mulcipiicstion <|Uid . 
dhidon. Sec CHAaoiir* voLlil.pi»I55. ' 

VOL. VI. 



Aai, flfnr diat, the coneordant accompanying. 

And the fiiiirth it die discordant separated ; 

(Tlie intelligent man will inform thee of their distinctions) 
Take then front die smilars one. 

And take front the pn^rttonals the rest. 

And fake the oitire number of discordants. 

And mnltiply them by the second and be not 

deceived. 

[103 

Apid, mix the whole quantity with the concordant. 

And pursue by it the plainest of ways ; 

And multiply it into the root, which thou hast investigated. 
And compute what is the sum, and what it amounts to ( 
And divide it ; and, if the cUvision be just. 

The illiterate and the eloquent man will equally know it*: 
And this is the whole of the computationi, 
prhe work thus proceeds in similar cases) 

Widiont prdlizity or digression } 

Be satisfied then with what it contains} for it is sufficientf^ 
An^ if one person die before the distributionp 
Alake.^e shares just^ and know his proper division ; 

AxkA state for him a fresh questionj as It 

Has been distinctly explained, in what precedes : 

And consider ; and, if the shares agree, 

Tiike them ; thou art right ; the quantity is complete; 
And mix it, or all of them, into the preceding. 

If there be not an agreement between them, 

; * The preceding TerscB contain an awkward rule of prmeikt; but it 
hence appeaie, that Okerdra was mbtaken* when he asserted, that nei- 
ther the IndBmu nor Amam of hit time were at all acquainted with the 
c minen prmU k mi mkt: see his chapter on the Peratm ArkkmHkk. 

t It can only be of uiei as an artificial memory, to those who al* 
ready kmiw the rules, but is insufficient for the teaching of them. 
These two or three pqgcs are eery enigmatical ; but I should not de- 
spair of explaining them, if 1 had kitiirc to read a few arithmetica.^ 
hodhi of the ilriah os IMaiii; 
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And the new shares into the^mier duures 
Are.hlended, or into the entire quantitj} 

And every diare into the aggregate of the second 
Is mixed^ or into the whole quantity9 manifisstly: 

And this is the method of mondsakhah* / 

Mount then by it the lofty degrees of ezcdlence. 

And» if there be among the claimants of the estate 
A real hermaphrodite", removing all doubts^ 

Distribute to the less eoident and to the certain \ 

Thou wilt allot with justice the clear portion \ 

And this is the rule of pregnant women» 

Which is founded on the certain, and the less etndeni^ 

[ 11 ] 

And, if many kinsmen die by ruin or drowning. 

Or a calamity overwhelmii^ all, as fire. 

And the case of the survivor be not known. 

And one deceased cannot be heir to another deceased# 
Reckon them aU, as if they were strangers ; 

And this is the sound and true determination* 

And now the discourse has come to 'what we desired 
Concerning the distribution of esUtes, so that it is made 
clear. 

By way of short hint and allusion. 

Explained in an abbreviation of the sense* 

Praise then to god in perfection. 

Praise, abundant, cofmplete in eternity; 

And let us ask forgiveness for our defects. 

And the best of what we hope in the place aspired to, 
And |wdon for what is passed of our sins. 

And a covering for what is passed of our finilts ; 

And the fairest of s^utations and benisona 

* The gnuBmariain, tniuteted by thus eiplsin the ward 
' umM or .• ** Mon ct tuceetno ooatiniia hore^ina* quo 

* Integra manente ct indiviil horedicate but the last words can 
ae adequate idea of the ihiiif. 
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Ott die pcepbett ilw pnr^ tibe iUuitrioiis* 

MoBAinaHy die best of created beingsythe last 
And on fan fiunilft bri^ with glorioHs qualtdes* 

'And bis copqianinn% die exeellent^'die noUe^ 

The y>det8» the ezaltedt the beneficent I 
And our n i fifc k nt hdp is copI OaUpsnfiki^l 
. Zndiied«hbgrcacnes(tandwithpow«r>«ndwithGleinenc 7 f 


Thf work b ended. Praise be to eons 
Hie mler of worlds I and hb blesnng 
And peace on our lord 
MauAurnDt the Unlettered Prophet*. 
And on hb fiunily and hb conqnnitms* . 
The exceltent* the unffiemished I 
On Fri^yiughty one of the four 
at the dow of dSleantf in the year 
sevto hundred and twelve * 

TAe TVwuerAerf surtuaned 

FAKHKO'l. SA'BiKA'm 
(or* Excelling lus Predecessors) 
confides in con Most Highr 
Hby GOD foi^pve hb sins I- 


.* T..C: isisi 
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PREFACE. 


XHE two Mujelman authors, whom. I now in- 
troduce to my countrymen in India, are Shaikh 
Sira'ju’ddi'n, a native of Sejdwnd, and St^yad 
SiiARtF, who was born at yurjdn in Kbwdrezm 
near the mouth of the Oxus, and is &id to have 
died, at the age of feventy-iix ye&rs, in the city 
of Shiraz: their compolitions have equal au- 
thority in all the Mohammedan courts, which 
follow the fyftem of Abu' Hani'fah, with 
thofe of Littleton and Coke in the courts at 
tVeJlminJier\ and there is, indeed, a wonderful 
analogy between the works of the old Ara- 
bian and Eaglijb lawyers, and between thole, of 
their leveral commentators; with this differ- 
ence in favour of our own country, that Lit- 
tleton is always too clear to need a glo£;, and 
with this difference in ffivour of the Arabs, that 
the lole object of Shari'f was to explain End 
illuftrate his text, without an offentadous dif* 
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play of his own erudition ; but, when it is ad* 
xnitted, that a deiire of extreme brevity has 
often made the Sir^iyyah obfcure, the reader 
ihould in candour allow, that every author muft 
appear to great difadvantage in a literal tranfla- 
tion, efpecially when his own idiom differs to- 
tally from that of his tranflator, when his terms 
of art muft be rendered by new words, which 
ufe alone can make eafy, and when the fyftem, 
which he unfolds to his countrymen, has no re* 
femblance to any other, that the world ever 
knew. In the Sbaryiyyah (for that is the po- 
pular title of the Arabian comment) we find 
little or no obfcurity} and, if there be a fault 
in the book, it is a icrupulous minuteness of 
explanation, and a needlefs anxiety to remove 
every little cloud, which the reader bimfelf 
might difperfe by the llighteft exertion of his 
intellefb. Both works were tranllated into Fer~ 
fan by the order of Mr. Hastings ; and the 
tranllation, which bears the name of Maulavi 
Muhammed Ka'sim, muft appear excellent, 
and would be really uftful, to fuch as had not 
acceft to the Arabick originals; but the text 
and ^comment are blended without dis- 
crimination, and both are fo intermixed with 
the notes of the tranflator himlelf, that it is 
often impoffible to ftparate what is fixed law 
from what is merely his own opinion : he has 
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aUb erred (though it be certainly a pardonable 
erroUr) on the fide of clearnels, and has made 
his work fo tedioufly perfpicuous, that it fills^ 
inclufively of a turgid and flowery dedication, 
about fix hundred pages, and a faithful verfion 
of it in EngRJh would occupy a very large 
volume. 

If the pains, which have been taken to render 
my own wprk as complete as poflible, be mea- 
fured by the fize of it, they mull be thought 
very inconfiderable ; but in truth no greater 
pains could have been taken with any work ; 
and it would have been a far eafier talk to have 
dictated or written a verbal tranflation of the 
two comments on my text, than to have made 
a careful ieledlion of all that is important in 
them; for which purpole I peruled each of 
them three times with the utmoft attention, and 
have condenfed in little more than fifty Ihort 
pages the fubftance of them both, without any 
fuperfluous paflage, that I (hould wifli to be re- 
trenched, and with as much perfpicuity as I 
was able to give, in ib Ihort a compais,'to a 
iyftem in Ibme parts rather abftrufe ; left men 
of bufinefi, for whom the book is intended, 
Ihouid be alarmed at firft fight by the magni- 
tude of it, I have omitted all the minute criti- 
cifm, various readings, and carious Arabian li- 
terature ; moil of the anecdotes concer nin g old 
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lawyers, and all their iubtil controverfies wHh 
the arguments on both lides ; together with the 
demonftrations of arithmetical rules and the 
very long pracelTes, after the prolix method of 
the jiraist in words inftead of figures. Pradtir 
cal utility being my ultimate objedl in this work, 
1 had nothing to do with literary curiofities, 
how agreeable tbever they might have been in 
their proper places ; but, in order to attain that 
objedt by a full explanation of every thing ule> 
ful in my text, I was under a necefiity of retain- 
ing the Arabian pbraleology both in law and 
arithmetlck, and muft requeft the EngUJh reader 
to difmifs from his mind, while he ftudies the 
Sirdjiyyabf thole appropriated fenfes^ in which 
many of our words, as Ae/r, inheritance^ root, 
and the like, are ufed in our own fyftems. One 
Arabick I was at a lols to tranllate pre- 
cifely in our language without circumlocution : 
the chief problem, in the diftribution of eftates 
among Mufelman heirs, is to Jind the 'leaji ntim^ 
ber, by wbick an ejiate tnujl be dhided, fo that all 
the Jbares and the rejidue may be legally dijlribut- 
ed without a fra&ion: this they call integration ; 
but, if 1 could have hazarded fuch a word in 
Englijh, the frequent repetition of it would 
have been extremely harlh ; and I have gene- 
rally called it arrangement or verification, which 
are popular fenles of the Arabich Verbal noun i 
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but thc.«umbcr Ibught, or, to ufc the Arabian 
expreffion, the integrant of the caje, I have ufu- 
ally named the drutfor of the eflate. 

It will be fcen in the Sirdjiyyahy that the fyf- 
tern of Zaid, though in part exploded by Abu 
Hani'fah, had very powerful fupporters, and 
its author is always mentioned in terms of re- 
ipe6t: it is the fyftem, which I .publilhed at 
iMtdm above ten years ago ; and I am not fur- 
priled, that, without a native ailiftant or even a 
marginal glofs, I could not then interpret the 
many technical words, which no didionary 
explains, except in their popular lenfes; but, 
though roy literal veriion of the tra6t by Almit- 
TAKANM A fcems for pages together like a luring 
ofenigmas, yet the following work makes every 
fentence in it perfeftiy clear ; and the original, 
which was engraved from a very old manu- 
fcript, appears to be a lively and elegant epi- 
tome of : the law of inheritance according to 
Zaid, bot manifeftly deligned to aflift the me- 
moiy of young iludents, who were to get it by 
heart, when they had learned the rules from 
Ibme longer treatife, or from the mouths of 
their preceptors. This may be no improper 
place to inform the reader, that, although Abu 
Hani'Fab be the acknowledged head of the 
prevufing fed, and has given his name tb it, 
yet fi> great veneration is (hown to Abu Yu'- 
sw and the lairyer Mvhammed, that, when 
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' they both diflent from their mafter, the MufeU 
judge is at liberty to adopt either of the two 
decihonSf which may ieem to him the more 
confonant to reaibn, and founded oa the better 
authority. 

I am ftrongly difpofed to believe, that no 
poffible queftion could occur on the Mohamme- 
dan law of fuccedion, which might not be ra- 
pidly and corredly anfwered by the help of this 
work ; but it would be eafy to confirm or in- 
validate my opinion by the following method. 
Let one capital letter, or more, if neceflary, 
repreient each of the iharers, refiduaries, and 
dillant heirs ; and let thofe letters be the ini- 
tials of the feypral words, in aid of the memory, 
but fo chofen (as without difficulty they may 
be) that all may be difierent; let them be 
placed in alphabetical order, and ,ranneded By 
the fign of addition; let an enumeration be 
then made, by the known rule, of all the poffi- 
ble cafes, in which they can occur, two and 
two, three and three,' and fe forth ; let them 
accordingly be arranged in tables from the 
loweft number to the higheft; and let the fhare 
or allotment of each be fet above the letter, 
in the place of an exponent. If the queftion 
then were propofed, in what manner the pro- 
perty of Hinda muft be diftributed among her 
daughter, her JiJler by the fame father only, and 
the dai^hter of her fan, the table of the Vdrd 
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clafe would exhibit this formula D i + DF |- 
'+ DS 4 .; or, if Amru had icft his wife, two 
daughters^ and both his parents^ the formula in 
tho fourth table would be a D 4 ^ + F -^ + M 
4* W ; where the denominator of the index 
would be the integrant^ as the Jirabs call it, if 
the cqfe^ and the numerator would point out 
the fejtreral allotments : thus might we con> 
ftruA a fet'of tables, mathematically accurate, 
in which the legal diftribution, in every poilible 
cafe, might be feeii in a moment without 
thought and even without learnings and fiich 
a blind facihty, though not very confifeeiit with 
the dignity of feience, would certainly be con* 
venient in praAice. We might alfe arrange the 
whole in a lynthetical method (of all the mofe 
luminous and latisfadory) by beginning with 
the fenUnees of the Karhut as with indubitable 
axioms, followed by the genuine oral maxima 
of Muhammed ; by tubjoining the poitUs, on 
which all the learned have at length agreed^ 
and by concluding with cafes deduced from 
thofe three fources of juridical knowledge, to 
which there ihould be conftant references by 
numbers in the manner of geometricians : this- 
method 1 propofe to adopt in the Digeft, from 
which 1 have feparated the Sirdjiyyabp^ becaufe 
it feemed worthy of being exhibited entire, and 
may be confidered as Inftitutes oSArainm Law- 
un the important tide, mentioned by the Britijk 
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legidature, of inheritance and JucceJpdn to loHdSt 
rents f and, goods, 

'Unle& l am greatly deceived, the work, novV 
preiented to the public, decides the queftion, 
which has been lbirted;| tohether, by the Mogul 
canftitutibn, tbe.fovereign be not the fok proprietor 
of all the land in bis empire, which he or his pre~ 
deceffors have not granted to a fulyeSl, and Ids 
heirs \ for nothing can be more certain, than 
that land, rents, oxA goods are, in the language of 
all Mohammedan lawyers, property alike :aliena~ 
ble and inheritable ; and lb far is the Ibvereign' 
'from having any right of property in the goods 
or lands of his people, that even efcheats are 
never appropriated to his ule, but fall into a 
fund for the relief of the poor. Sharif ex- 
prefsiy mentions felds and boufes as inherita- 
ble and alienable property:, he lays, that a 
houfe, on which there is a lien,. Ihall not be' 
fold to defray even funeral expenleS ; that, if 
a man dig a well in bis own field, and another 
man periHt by falling into it, he incurs no guilt ; 
but, if be had trefpalTed on the field of another Man , ' 
and had been the occajian of death, he mull pay 
the price of blood ; that buildings and trees pals by 
a &le of land, though not converlely ; and he al— ’ 
ways expreiles what we call pn^erty by an.em- 
phatical word implying dbminibif. Sxxch dominion,' 
fays he, may be acquired by the a£l of parties, 
as in the cafe -of contraSs, or, by t^ aft of 
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law,A& in the cafe of defcenUi and, having ob- 
ierved, that freedom is. the civil exigence and Ufe 
ef a man, but Jlavery, his death and annihilation, 
he add?, becaufe freedom eftablijhes his right of 
property, which chiefly dfinguijhes man from other 
animals and from things inanimate i fo that he 
would have confidered fubjeSls without property 
(which, as he lays in another place, comprifes 
every thing that a man may fell, or give, or leave 
for his heirs') as mere flaves without civil life: yet 
Sharif was beloved and rewarded by the very 
conqueror, from whom the imperial houle of 
I?ehli boafted of their delccnt. The Koran 
allots to certain; kindred of the decealed lpeci« 
fick (hares of what he left, without a lyllable in 
the book, that intimates a (hade of diftin 61 ion 
between realty and perlbnalty; there is there-* 
fore no fuch didin^ion, for interpreters mult 
make none, where the laW' has not diAinguith- 
ed; as to Muhammbd, he (ays in pofitive 
words, that if a man leave either property, or 
rights, they go to his heirs \ and Sharif adds, 
that an heir fucceeds to his anceflor's eflate with 
an abfolute right of ownerjhip, right of pojjejjion, 
and power of alienation. Now I am fully 
perfuaded, that no Mufelman prince, in any 
age or country, would have harboured a 
thought of controverting the(e authorities. 
Had the doctrine lately broached been fuggeft- 
ed to the ferocious, but politick and religious* 
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Omar, he would In his beft mood have aiked 
his counfellor flernly, whether he imagined 
himfclf wiler than Goo and his Prophet, and, 
in one of his pailionate {allies, would have 
•{purned him as a blafphemer from his prefence, 
had he been even his deareld friend or his ablell 
general : the placid and benevolent Ali would 
have given a harfh rebuke to fiich an ad viler; 
and Aurangzi'b himfelf, the bloodiefl of af- 
(allins and the moll avaricious of men, would 
not have adopted and proclaimed luch an opi- 
nion, whatever his courtiers and Haves might 
have laid, in their zeal to aggrandize their 
mailer, to a foreign phylician and philofopher, 
who too hallily believed them, and aferibed 
to fuch a fyllem all the delblation, of which he 
had ' been a witnefs. Conquell could have 
made no diderence; for, either the law of the 
conquering nation was ellablilhed in Indht or 
that of the conquered was fulFered to remain: 
if the lirll, the Koran and the diSta of Muham- 
MED were fountains, too.lacfed to be violated, 
both of public and private law; if the lecond, 
there is an end of the debate; for the old Hin^ 
dus moll alTuredly were ablblute proprietors of 
their land, though they called their fovereigns 
Lords of the Earth; as they gave the title of 
Gods on Earth to their Brahmens^ whom they 
punilhed, neverthelels, for theft with all due fe- 
verity. Should it be urged, that, although an 
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Indian prince may have no right, in his executive 
capacity, to the laud of his fubjeds, yet, as the 
foie legijlative power, he is above control; I an- 
Iwer firmly, that Indian princes never had, nor 
pretended to have, an unlimited legiflative au- 
thority, but were always under the control of 
laws believed to be divine, with which they 
never claimed any power of difpenfing* 

I am jiappy in an opportunity of advancing 
thefe arguments againft a dofbine, which I 
think unjuft, unfounded, and big with ruin ; for, 
in the courfe of nine years, I have feen enough 
of theft provinces and of their inhabitants, to 
be convinced, that, if we hope to make our go- 
vernment a bleiling to them and a durable be- 
nefit to ourftives, we muft realize our hope, 
not by wringing for the preftnt the largeft pof. 
fible revenue from our Afiatkk fubjedls, but by 
taking no more of their wealth than the publick 
exigencies, and their own ftcurity, may ac- 
tually require ; not by dimiuifhing the intereji, 
which landlords muft naturally take in their 
ewn Joii, but by augmenting it to the utmoft, 
and giving them aflurance, that it will deftend 
to their heirs: when their laws of property, 
which they literally hold Jacredt fhall in prac- 
tice be ftcured to them; when the land-tax 
fhall be fb moderate, that they cannot have a 
colourable pretence to rack their tenants, and 
VOL. vr, y 
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when they (hall have a well groqnded confi-' 
dence, that the proportion of it will never be 
railed, except for a time on Ibme great emer- 
gence, which may endanger all they poflefs; 
when either the performance of every legal 
contrad lhall be enforced, or a certain and ade- 
quate compenlation be given for the breach of 
it; when no wrong (hall remain unredreded, 
and when redrels (hall be obtained at little ex> 
pen(e, and with all the fpeed, that may be con- 
(iftent with necedary deliberation ; then will 
the population and relburces of Bengal and Ba- 
har continually increale, and our nation will 
have the glory of conferring happinefs on con- 
fiderably more than twenty-four (which 

is at lead the prelent number) of their native 
inhabitants, whole cheerful indudry will enrich 
their benefaAors, and whole firm attachment 
will fecure the permanence of our dominion. 






THE 


INTRODUCTION. 


IN THE NAME OF THE MOST MERCI- 
FUL GOD! 

Praise be to god, the Lord of all worlds; 
the praifc of thofe who give Him tlianks! And 
His blelling on the beft of created beings, MU- 
HAMMED, and his excellent family! The Pro- 
phet of GOD (on whom be his blefling and 
peace!) faid: “Learn the laws of inheritance, 
“ and teach them to the people ; for they are 
“ one half of ufcful knowledge.” Our learn- 
ed in the law (to whom GOD be merci- 
ful!) fay; “ There belong to the property of 
“ a perfon deteaied four fucceflive' duties to 
“ be performed by the magiftrate : firft, his fune- 
“ ral ceremony and burial without fuperfluity 
“ of expenfe, yet without deficiency ; next, the 
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** difchaige of his juft debts from the whole of 
his remaining efietfts; then the payment of 
** his legacies out of a third of what remains 
** after his debts are paid; and, laftly, the diftri- 
** bution of the refiduc among his fuccefibrs, ac-< 
** cording to the Divine Book, to the Traditions, 
** and to the A0ent of the Learned*** They 
begin with the perfons entitled to fhares, who 
are fuch as have each a fjpecifick (hare allotted 
to them in the book of Almighty GOD; then 
they proceed to the refiduary heirs by relation, 
and they are all fuch as take what remains of 
the inheritance, after thofe who are entitled to 
ihares; and, if there be only reflduaries, they 
take the whole property: next to renduaries for 
ijpeeial caufe, as the mafter of an enfranchifed 
Have and his ma/e reliduary heirs; then they 
return to thofe entitled to Ihares according to 
their reipeflive rights of cbnfanguinity ; then to 
the more difiant kindred; then to the fuccelTor 
by contrad; then to him who was acknow- 
ledged as a kinfman through another, fo as not 
to prove his confanguinity, provided the de- 
ceafed perfifted in that acknowledgement even 
till he died; then to the perfon, to whom the 
whole prt^erty was left by will; and laftly to 
the publick treafury. 
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On Impediments to Suecejion. 

Impediments to fucceffion are four; i, 
fervitude, whether it be perfect or imperfect ; 2, 
homicide, whether puniihable by retaliation, or 
expiable; 3, difference of religion; and 4, dif- 
ference of country, either actual, as between an 
alien enei^ay and an alien tributary; or qualified, 
as between a fugitive and a tributary, or between 
two fugitive enemies from two different Hates : 
now a Hate differs from another by having dif- 
ferent forces and fovereigns, there being no 
community of protection between them. 


On the DoStrine of Shares, and the Perfons 
entitled to them. 

The furud, or (hares, appointed in the book 
of Almighty GOD, are fix: a moiety, a quarter, 
an eighth, two thirds, one third, and a fixth, 
fame formed by doubling, and fome by halving. 
Now thofe entitled to thefe lhares are twelve 
perfons ; four males, who are the father and the 
true grandfather or other male anceftor, how 
high foever in the paternal line, the brother by 
the lame mother, and the huiband ; and eight 
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females, who are the wife, and the daughter, 
and the fon*s daughter, or other female de- 
fcendant how low foever, the filler by one 
father and mother, the filler by the father’s 
fide, and the filler by the mother’s fide, the 
mother, and the true grandmother, that is, ihe 
who is related to the deceafed without the 
intervention of a falfe grandfather. (A falfe 
male ancellor is, where a female ancellor inter- 
venes in the line of afeent.) The father takes 
in three cafes; i, an abfolute lhare, which is a 
fixth, and that with the fon, or fon’s fon, how 
low foever; 2, a legal lhare, and a refiduary 
portion alfo; and that with a daughter, or a 
fon’s daughter, how low foever in the degree 
of defeent; 3, he has a fimplc refiduary title, 
on failure of children and fon’s children, or 
other low defeendants. The true grandfather 
Jias the fame interell with the father, except in 
four cafes, which we will mention prefently, if 
it pleafe GOD ; but the grandfather is excluded 
by the father, if be he living j fince the father is 
the mean of confanguinity between the grand- 
father and the deceafed. The mother’s children 
alfo take in three cafes: a fixth is the lhare of 
one only; a third, of two, or of more: males 
and females have an equal divifion and right ; 
but the mother’s children are excluded by 
children of the deceafed and by fon’s children, 
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how low foever, as well as by the father an^ 
the grandfather; as the learned agree. The 
hulband takes in two cafes; half, on failure 
of children, and fon*s children, and a fourth, 
with children or fon’s children, how low foever 
they defcend. 


On Women. 

Wives take in two cafes ; a fourth goes to 
one or more on failure of children, and fon’s 
children how low foever ; and an eighth with 
children, or fon’s children, in any degree of 
defcent. Daughters begotten by the deceafed 
take in three cafes : half goes to one only, and two 
thirds to two or more; and, if there be a ion, the 
male has the ihare of two females, and he 
makes them reilduaries. The fon’s daughters 
are like the daughters begotten by the deceafed ; 
and they mliy be in fix cafes: half goes to one 
only, and two thirds to two or more, on failure 
of daughters begotten by the deceafed; with a 
ilngle daughter of the deceafed, they have a 
lixth, completing (uaitb the daughter's half)^ 
two thirds; but, with two daughters of the 
deceafed, they have no fliare of the inheritance, 
unlefs there be, in an equal degree with, or in a 
lower degree than, them, a boy, who makes 
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them renduaries. As to the remainder between 
them, the male has the portion of two females*; 
and all of the foil’s daughters are excluded by 
the fon himlelf. 

If a man leave three Ton’s daughters, fbme of 
them in lower degrees than others, and three 
daughters of the fon of another fbn, fome of 
them in lower degrees thah others, and three 
daughters of the Ton’s fon of another fon, fome 
of them in lower degrees than others, as in the 
following table, this is called the cafe of tajbbib. 

FIRST SET. SFX'ONl) SET. THIRD SET. 

Son, Son, Son, 

Son, Daughter, Son, Son, 

I 1 i 

Son, Daughter, Son, Daughter, Son, 

Son, Daughter, Sun, Daughter, Son, Daughter, 

I I 

Son, Daughter, Son, Daughter, 
Son, Daughter. 

Here the eldeft of the firft line has none 
equal in degree with her; the middle one of the 
lirtl line is equalled in degree by the eldeft 
of the fecond; and the youngeft of the firft line 
is equalled by the middle one of the fecond, 
and by the eldeft of the third line; the youngeft 
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of the fecond line is equalled by the middle one 
of the third line, and the youngeft of the third 
fet has no equal in degree. — ^\Vhen thou haft 
comprehended this, then we fay: the eldcft of 
the ftrft line has a moiety; the middle one of 
the ftrft line has a ftxth together with her equal 
in degree to make up two thirds; and thofc in 
lower degrees never take ahy thing, unlefs there 
be a fon. with them, who makes them reftdu«> 
arles, both her who is equal to him in degree, 
and her who is above him ; but who is not en- 
titled to a ftiare; thofe below him are excluded. 

Sifters by the fame father and mother may 
be in five cafes: half goes to one alone; two 
thirds to two or more; and, if there be brothers 
by the fame father and mother, the male has 
the portion of two females; and the females 
become reftduaries through him by reafon of 
their equality in the degree of relation to the 
deceafed ; and they take the reftduc, when they 
are with daughters, or with fon's daughters, by 
the faying of Him, on whom be blefiing and 
peace! ' ** Make lifters, wdth daughters, refi- 
“ duaries.” 

Sifters by the fame father only are like fifters 
by the lame father and mother, and may be 
in*feven cafes : half goes to one, and two thirds 
to two or more on failure of lifters by the fame 
father and mother; and with one filler by 
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the fame father and mother, they have a fixth* 
as the complement of two thirds; but they have 
no inheritance with two flfters by the fame 
father and mother, unlefs there be with them a 
brother by the fame father, who makes than 
Teli4uaries; and then the refidue dijiributed 
among them by the facred rule to the male 
**what is equal to the {hare of two females.** 
The (ixth cafe is, where they are refiduaries 
with daughters or with fon*s daughters, as we 
have before ilated It. 

Brothers and Mers by the fame father and 
mother, and by the lame father only, are all 
excluded by the fon and the fon*s fon, in how 
low a degree foeyer, and by the father a//b, as it 
is agreed among the learned, and even by the 
grand£ither according to ABU HANIFAH, on 
whom be the mercy of ALMIGHTY GOD! 
And thofe of the half-blood are alfo excluded by 
the brothers of the whole blood. 

The mother takes in three cafes : a fixth 
with a child, or a fon’s child, even in the loweft 
degree, or with two brothers and lifters or more, 
ty whichever fide they are related ; and a third 
of the whole on failure of thofe juft-mentioned ; 
and a third of the refidue after the Ihare of the 
hufband or wife; and this in two cafes, either 
when there are the hufband and both parents, 
or the wife and both parents: if there be a 
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grandfather inftead of a father, then the mother 
takes a third of the whole property, though not 
by the opinion of ABU YUSUF, on whom he 
god’s mercy! for he fays, that in this cafe alfo 
(he has only a third of the refidue. The grand- 
mother ha$ a iixth, whether fhe be by the 
father or by the mother, whether alone or with 
more, if they be true grandmothers and equal 
in degree; but they are all excluded by the 
mother* and the paternal female ancellors alfo. 
by the father; and in like manner, by the 
grandfather, except the father’s mother, even 
in the higheft degree; for Ihc takes with the 
grandfather, llnce fhe is not related through him. 
The neareft grandmother, cr female ancejlor, 
on either Bde, excludes the more diftant grand- 
mother, on whichever fide fhe be ; whether the 
nearer grandmother be entitled to a fhare of the 
inheritance, or be herfelf excluded. When a 
grandmother has but one relation, as the fa- 
ther’s mother’s mother, and another has two 
filch relations, or more, as the mother’s mo- 
ther’s mother, who is alfo the father’s father’s 
mother, according to this table. 


Mother 

Mother 

1 

1 

Mother 

Father Mother 

1 

/ 1 

Father 

Mother 
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then a fixth is divided between them, according 
to ABU YUSUF, in ttjioieties, refped): being 
had to their perfons; but according to MU-x 
HAMMED (on whom be GOD’s mercy!) in 
thirds, reljpe£t being had to the lides. 


On Rejiduariest 

Residuaries by relation to the deceafedztt 
three: the refiduary in his own right, the refi- 
duary in another’s right, and the refiduaiy 
together with another. Now the refiduary in 
his own right is every male, in whofe line of 
relation to the dcceafed no female enters; and 
of this fort there are four clafles; the ofispring 
of the deceafed, and his root; and the offspring 
of his father and of his nearefl: grandfather, a 
preference being given, 1 mean a preference in 
the right of inheritance, according to proximity 
of degree. The ofispring of the deceafed are 
his Tons JirJi ; then their Tons, in how low a de- 
gree foever : then comes his root, or his father ; 
then his paternal grandfather, and their pater- 
nal grandfathers, how high foever; then the 
offspring of his father, or his brothers; then 
their fons, how low foever; and then the off 
ipring of his grandfather, or his uncles: then 
their fons, how low foev^. Tlien the firength 
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of coniangulnity prevails: I mean* he* who has 
two relations is preferable to him, who has only 
one relation* whether it be male or female* ac- 
cording to the faying of Him, on whom be 
peace ! ** Surely, kinfmen by the fame ikther 
** and mother lhall inherit before kinfmen by 
“ the fame father only;” thus a brother by the 
fame father and mother is preferred to a brother 
by the father only* and a lifter by the fame 
father and mother, if Ihe become a refiduary 
with the daughter, is preferred to a brother by 
the father only ; and the fon of a brother by the 
lame father and mother i^ preferred to the Ion 
a brother by the fame father only; and the 
rule is the fame in regard to the paternal uncles 
of the deceafed; and, after them, to the paternal 
uncles of his father* and, after them, to the 
paternal uncles of his grandfather. 

The refiduaries in another’s right ve four 
fimiales; namelvj thofe Whole lhares sire half 
and two thirds, and wha become reUduaries in 
right of their brothers* as 'we have before men- 
tioned in their different cafes; but Ihe who has 
no lhare among females, and wbofe brother- 
is the heir* doth not become a relidiiary .in his 
right; as in the cafe of a paternal iincle and a 
paternal aunt. , 

As to refiduaries together with others: liich is 
every female who becomes a refiduary with 
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another female ; as a filler vrith a daughter, at 
vre hare iiientioned before. The laft refiduary 
is the mailer of a freedman, and then his relidu- 
ary heirs, in the order before Hated j according 
to the faying of Him, on whom be blefling 
and peace ! ** The mailer bears a relation like 
“ that of conlanguinity;’* but females have 
nothing among the heirs of a. manumittor, 
according to the faying of Him, on whom be 
blefling and peace! “ Women have nothing 
from their relation to frcedmen, except when 
** they have- themfelves manumitted a Have; or 
** their freedman has manumitted one, or they 
** have fold a manumiflion to a Have, or their 
** vendee has fold it to his Have, or they have 
** prpmiled manumiflion after their death, or 
V their promifee has promifed it after his death, 
** or unlefs their freedman or freedman's fireed- 
“ man draw a relation to them.'* 

If the freedman leave the father and fon of 
his manumittor, then a flxlh. of the right over 
the property of the freedman veils in the father, 
and the refldue In the fon, accor4ing to ABU 
TUSUF\ but, according to both ABU HANI> 
FAH-^and MUHAMMED, the whole right 
veils in the fon ; and, if a fon and a grandfather 
of the man!imittor be left, the whole right over 
tile freedman goes to the fon; as all. the learned 
agree. . When a man poflefles as his flave a 
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■Irin fman in a prohibited degree, he manumita 
him, and his right veils in. him; as if there be 
three daughters, the youngeft of whom has 
twenty dinars, and the eldeft, thirty; and they 
two buy their father for fifty dinars^ and after* 
wards their father die leaving fome property; 
then two thirds of it are divided in thirds 
among them, ^ their legal fhares, and the 
refidue goqs in fifths to the two who bought 
their father; three fifths to the eldeft and two 
fifths to the youngeft ; which may be fettled by 
dividing the whole into forty-five parts. 


On Exclufion. 

Exclusion is of two forts: i. Impetfe^^oxzxk 
exclufion fi-oin one fhare, and an admiffion to 
another; and this takes place in refpedl of five 
perfons, the hufband or wife, the mother, the 
fon*s daughter, and the fifter by the fame father; 
and an explanation of it has preceded. 2. PerfeS 
exclufion: there are two fets of perfons having a 
cladm to the inheritance : one of which fets is 
not excluded entirely in any cafe ; and they are 
fix perfons, the fon, die father, the hufband, 
the daughter, the mother, and the. wife ; but the 
other fet inherit in one cafe and in another cafe 
. VOL. vr. 0. 
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are excluded. This is grounded on two princi- 
pies; one of which is, that “ whoever is related 
to the deceafed through any perfon, ihall not 
** inherit, while that perfon is living;** as a 
Ton’s Ton, with the Ton; except the mother’s 
children, for they inherit with her; Hnce Ihe 
has no title to the whole inheritance : the Tecond 
principle is, ** that the neareft of blood muft take,** 
and who the neareft is, we have explained in the 
chapter on refiduaries. A perfon incapable of 
inheriting doth not exclude any one, at leaf in 
our opinion ; but, according to IBNU M ASUUD 
(may GOD be gradous to himi) he excludes 
imperfedly; as an infidel, a murderer, and a 
flave. A perfon excluded may, as all the learned 
agree, exclude others \ as, if there be two brothers 
or fifters or more, on which ever fide they arc, 
they do not inherit with the father of the de~ 
ceafedy yet they drive the mother from a third 
to a fixth. <i' 


On the Dtvfhrs of Shares. 

Know, that the fix (banes mentioned in the 
book of Almighty GOD are of two forts : of 
thie 6r(l are a moiety, a .fourth, and an eighth ; 
and of the Tecond fb t sfr^ iwo thirds, a third,^ 
and a fixth, as thd fra6lions are halved and 
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doubled. Now, when any of thefe ihares oc- 
cur in cafes fingly, the divifbr for each fhare is 
that number which gives it its name (except 
half^ which is from two), as a fourth denomi- 
nated from four, an eighth from eight, and a 
third from three : when they occur by two or 
three, and are of the fame fort, then each inte- 
gral number is the proper divifbr to produce its 
fra 61 ion, apd alfb to produce the double of that 
fradtion, and the double of that, as fix produces 
a fixth, and likewife a third, and two thirds ; 
but, when half, nahicb is from the firft fort, is 
mixed with all of the fecbnd fort or with fbme 
of them, then the dhsifim of the ejiate mujl be by 
fix ; when a fourth is mixed with all of the fe- 
cond fort or with fbme of them, then the divi- 
fion mufl be into twelve; and when an eighth 
is mixed with all of the fecond fort, or with 
feme of them, then it muft be into four and 
twenty parts. 


On the Increaje, 

A 

Avl, or increafe, is, when fbme fradion re- 
mains above the regular divifor, or when the 
divifbr is too fmall to admit one fhare. Know, 
that the whole number of divifors is feven, four 
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of which have no increale, namely, two, three, 
four,- and eight $ and three of them have an in- 
creale. The divifor, fix, is, therefore, increaled 
by the dul to ten, either by odd, or by even, 
numbers; twelve is raifed to fevcnteen by odd, 
not by even, numbers; and twenty- four is 
raifed to twenty-ieven by one increafe only; as 
in the cafe, called Mimberiyya (or a cafe an- 
fwered by ALI when he was in the pulpit), 
which was this, ** A man leji a wife, two 
daughters, and both his parents.’* After this 
there can be no increafe, except according to 
IBN MASUCD (may GOD be gracious to 
him !) for, in his opinion, the divilbr twenty- 
four may be raifed to thirty-one % if a man 
leave a wife, his mother, two fillers by the feme 
parents, two fillers by the feme mother only, 
and a Ion rendered incapable of inheriting. 


On the Equality, Proportion, Agreement, and 
Diff erence of two Numbers, 

Ths temdtbul of two numbers is the equality 
of one to the other ; the ted&khul is, when the 
fmaller of two numbers exadly meafures the 
larger, or exhaulls it ; or we call it teddkbul, 
i^hen the larger of two numbers is divided ex- 
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adly by the fmaller ; or we may define it thus, 
when the larger exceeds the fmaller by one 
number or more equal to it, or equal to the 
larger; or it is, when the fmaller is an aliquot 
part of the larger, as three of nine. The ta- 
or agreement, of two numbers is, where 
the fmaller does not exadly meafure the larger, 
but a third number meafures them both, as 
eight and twenty, each of which is meafured by 
four, and they agree in a fourth; fince the 
number meafuring them is the denominator of 
a fraction common to both. The tabdym of 
two numbers is, when no third number what- 
ever meafures the two difcordant numbers, as 
nine and ten. Now the way of knowing the 
agreement or difagreement between two differ- 
ent quantities is, that the greater be diminiffied 
by the fmaller quantity on both fides, once or 
oftener, until they agree in one point ; and if 
they agree in unit only, there is no numerical 
agreement between them; but, if they agree 
ill any number, then they are (fud to be ) mu~ 
taw&Jik in a fracflion, of ii^ich that number is 
the denominator ; if two, in half ^ if three, in 
a third ; if four, in a quarter ; and fo on, as far 
as ten ; and, above ten, they agree in a frac- 
tion; I mean, if the number be eleven, the 
fra£lion of eleven, and, if it be fifteen, by the 
fradion of fifteen. Pay attention to this ride. 



230 THE MOHAMMEDAN LAW 

On Arrangement, 

In arranging calcs there is need of leven 
principles; three, between the fhares and the 
perfons, and four between perfons and perfons. 
Of the three frinciples the firft is, that, if the 
portions of all the clalTes be divided among 
them without a fradliou, there is no need of 
multiplication, if a man leave both parents 
and two daughters. The fecond is, that, if the 
portions of one cla& be fra£tional, yet there be 
an agreement between their portions and their 
peribns, then the meafure of the number of 
perlbns, whole lhares are broken, muft be mul- 
tiplied by the root of the cale, and its increale, 
if it be an increafed cale, zs if a man leave both 
parents and ten daughters, or a woman leave 
a hulband, both parents, and fix daughters. 
The third principle, is, that, if their portions 
leave a fra^on, . and there be no agreement 
between thofe portions and the perfons, then 
the whole number of the perfons, whofe lhares 
are broken, mull be multiplied into the root of 
the cafe, z&if a woman leave her hulband and 
five fillers by the lame father and mother. Of 
the four ^her principles the firll is, that, when 
there is a fnidiona] divifion between two clafles 
pr more, but' an equality between the numbers 
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of the perfons, then the rule is, that one of the 
numbers be multiplied into the root of the calc ; 
as if there be fix daughters, and three grandmo* 
thers, and three paternal uncles. The fecond 
is, when feme of the numbers equally meafurc 
the others ; then the rule is, that the greater 
number be multiplied into the root of the cafe; 
as, if a man leave four wives and three grand- 
mothers and twelve paternal uncles. The third 
is, when fome of the numbers are mutauajikt 
or compolit, with others; then the rule is, that 
the meafure of the firft of the numbers be mul- 
tiplied into the whole of the fecond, and the 
product into the meafiare of the third, if the 
product of the third be muiaw&Jiky or, if not, 
into the whole of the third, and then into the 

X. 

fourth, and fb on, in the fame manner; after 
which the product mufi; be multiplied into the 
root of the cafe: as, if a man leave four wives, 
eighteen daughters, fifteen female anceftors, 
and fix paternal uncles. The fourth principle 
is, when the numbers are mutabdyan, or not 
agreeing one with another; and then the rule 
is, that the firfi of the numbers be multiplied 
into the whole of the fecond, and the produdt 
multiplied by the whole of the third, and that 
produdt into the whole of the fourth, and the 
laft produdt into the root of the cafe; as, if a 
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man leave two wives, fix female anceftors, ten 
daughters, and feven paternal uncles.. 


Seaton, 

When thou defireft to know the lhare of 
each clafs by arrangement, multiply what each 
clafs has from the root of the cafe by what thou 
hafi; already multiplied into the root of the cale, 
and the produd is the lhare of that clafs ; and, 
if thou defireft to know the lhare of each indi- 
vidual in that clafs by arrangement, divide what 
each clafs has from the principle qf the cafe by 
the number of the perlbus in it, then multiply 
the quotient into the multiplicand, and the 
produd w;7/ he the lhare of each individual in 
that clafs. Another method is, to divide the 
multiplied number by whichever dais thou 
thinkell proper, then to multiply the quotient 
into the lhare of that let, by which thou haft 
divided the multiplied number, and the produd 
mil be the lhare of each individual in that let. 
Another method is by the way of proportion, 
which is the cleareft; and it is, that a propor- 
tion be alcertained for the lhare of each daft 
from the root of the cafe to the number of per- 
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ions one by one, and that, according to fuch 
proportion from the multiplied number, a lhare 
be given to each individual of that clals. 


On the "Proi/ion of the Property left among Heirs 
and among Creditors. 

If there be a difagreement between the pro- 
perty left and the number arifing from the ar- 
rangement, then multiply the portion of each 
heir, according to that arrangement, into the 
aggregate of the property, and divide the pro- 
dud by the number of the arrangement, but, 
when there is an agreement between the ar- 
rangement and the property left, then multiply 
the portion of each heir, according to the ar- 
rangement into the meafure of the property, 
and divide the produd by the meafure of the 
number arifing from the arrangement : the quo- 
tient is the portion of that heir in both methods. 
This rule is in order to know the portion of 
each individual among the heirs; but, in order 
to know the portion of each clafs of them, 
multiply what each clafs has, according to the 
root of the cale, into the meafure of the pro- 
perty left, then divide the produd by the mea- 
iiire of the cafe, if there be an agreement be- 
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tween the property left and the cafe; but, if 
there be a difagreement between them, then 
multiply into the whole of the property left, 
and divide the produfl by the whole number 
from the verification of the cafe; and 
the quotient will he the portion of that dais in 
both methods. Now, as to the payment of 
debts, the debts of all the creditors ^nd in the 
place of the arranging number. 


On SubtraBion, 

When any one agrees to take a part of the 
property left, fubtraft his lhare from the number 
arifng by the proof, and divide the remainder 
of the property by the portions of thofe who 
remain; if a woman leave her hulband, her 
- mother, and a paternal uncle: now fufpofe that 
the hulband agrees to take what was in his 
power of his bridal gift to the wife; this is de- 
ducted from among the heirs: then what re- 
mains is divided between the mother and the 
uncle in thirds, according to their legal lhares; 
and thus there will be two parts for the mother, 
and one for the uncle. 
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On the Return, 

The return is the converfe of the hicreafe; 
and it takes place in what remains above the 
ihares of thofe entitled to them, when there is 
DO legal claimant of it: this furplus is returned 
to the Iharers according to their rights, except 
the holbind or the wife; and this is the opinion 

A 

of all the Prophet's companions, as ALI and 
his followers, may GOD be gracious to them! 
And our mafters (to whom GOD be merciful!) 
have alTented to it; ZAID, the fon of THA- 
BIT fays, that the furplus doth not revert, but 
goes to the publick trealury ; and to this opinion 
have affented URWAH and ALZUHRI' and 
MA'LIC and ALSHA'FIl, may GOD be mer- 
ciful to them! 

Now the cafes on this head are m four divi- 
fions : the firft of them //, when there is in the; 
cafe but one fort of kinfmen, to whom a return 
mufl be made, .and none of thqfe who are pot 
entitled te a return: then fettle the. cafe ac- 
cording to the number of perfons ; as, when tlie 
deceafed has left two daughters, or two fiflers, 
or two female anceftofs; fettle it, therefore, by 
two. The fecond isi when. there'*dre joined in 
the cafe two or three forts of thofe, to whom a 
return muft be made, without any of thofe, to 
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Avbom there is no return: then lettlc the cafe 
according to their (hares; I mean by two, if 
there be two ilxths in the cafe; or by three, 
when there are a third and a (ixth in it ; or by 
four, when there are a moiety and a fixth in it; 
or by five, when there are in it two thirds and 
a fixth, or half and two fixths, or half and a 
third. The third is, when in the firfl cafe, 
there is any one to whom no return can be 
made : then give the fhare of him or her, to 
whom there is no return, according to the 
loweft denominator, and if the refidue exadly 
quadrate with the number of perfbns, who are 
entitled to a return, it is well; as if there be a 
bufband and three daughters; but, if they do 
not agree, then multiply the meafure of the 
number of the perfons, if there be an agreement 
between the number of perfons and the refidue, 
into the denominator of the fhares of thofe, 
to W'hoih no return is to be made: as if there 
be ^ hufband, and fix daughter^; if not, multi- 
ply the whole number of the perfons into the 
denominator of the fhare of thofe, to whom 
there is no return; and the product will fet the 
cafe right. The fourth is, when, in the fecond 
cafe, there are any to whom no return is made: 
then divide what remains from the 'denomi- 
nator of the fhare of hipa or them, ivho have 
no return, by the cafe of thofe, to whom a re- 
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turn muft be made* and, if the remainder 
quadrate, it is well ; and this is in one form ; 
that is, when a fourth goes to the wives, and 
the refidue is dijlributed in thirds among thofe 
entitled to a return; as ^ there he a wife, and 
a grandmother, and two lifters by the mother’a 
fide: but, if it do not quadrate, then multiply 
the whole cafe of thole, who are entitled to a 
return, into the denominator of the lhare of him 
or her, who is not entitled to it ; and the pro- 
duct will be the denominator of the lhares of 
both clalTes ; as if there be four wives, and nine 
daughters, and fix female anceftors : then mul' 
tiply the lhares of thofe, to whom no return 
muft be made, into the cale of thole, who are 
entitled to a return, and the lhares of thole, to 
whom a returq is to be made, into what re- 
mains of the denominator of the lhare of thofe, 
whp are not entitled to a feturn. If there be a 
frajAion in fpme, adjuft the cafe by jhe before** 
mirntioned principles. 


On the phi/Son of the Paternal Grandfather^ 

Abubscr the Juft (on whom be the grace 
of GOD J and thofe, who followed him, among 
the companion^ of the Prophet^ fay, ** the bre- 
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** thren of the whole blood and the brethren by 
** the fatber*3'fide inherit not with the grand- 
** father; this is alfo the deciiion of ABU 
HANl FA (o/i- whom be god’s mercy!) and 
judgments are given conformably to it. ZAID 
the Ion of THABIT, indeed, aficrts, that they 
Jo inherit with the grandfather, and of this opi- 
nion are both ABU YUSUF and MUHAM- 

MEDt as well as MALIC and ALSHAFII. 

According to ZAID, the fon of THABIT (on 

whom be GOD’s mercy!) the grandfather, 

with brothers or fillers of the whole blood and 

by the father’s fide, takes the bell in two cales, 

from the mukdfamab, or divi^on^ and from a 

third of the whole ellate. The meaning of 

mukdfamab is, that the grandfather is placed in 

the divifion as one of the brethren, and the 

brethren of the half blood enter into the divi- 
• * 

lion wHh thofe of the whole blood, to the pre- 
judice of the grandfather; but, when.thc grand- 
father has received his allotment, then the half 
bipod arc removed from the reft, as if difinhe- 
rited, and receive nothing; and the refidue 
goes to the brethren of the whole blood j ex- 
cept wbeii- among thofi: of .the whDk^ blood 
the.re is a finglc fifter, who receives her legal 
lhare, I mean the whole after the grandfather’s 
allotment : then, if any thing remains/ it goes 
to the half blood; if not, they have nothing; 
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and this is the cafe^ when a man leaves a grand- 
father, a iifter by the fame father and mother, 
and two fiftcrs by the fame father only: in this 
cafe there remains to thole iillcrs a tenth of the 
ellate, and the corrc 61 denominator is twenty: 
but, if there be, in the preceding cafe, one lifter 
by the fame father only, nothing remains for 
her ; and if one, entitled to a legal Ihare, be 
mixed with them, then, after he has received 
his lharc, the grandfather has the heft in three 
arrangemeuts ; either the divilion, when a wo» 
man leaves her hulband, a grandfather, and a 
brother ; or a third of the relidue is givenfWhen 
a man leaves a grandfather, a grandmother, 
and two brothers, and a filler by the fame fa- 
ther and mother. Or a hxth of the whole 
eftate is given t when a man leaves a grandfa- 
ther and a grandmother, a daughter, and two 
brothers; and, when a third of the relidue is 
better from the grandfather, and the relidue 
has not a complete third, multiply the denomi- 
nator of the third into the root of the cale. If 
a woman leave a grandfather, her hulband, a 
(laughter, her mother, and a lifter by the fame 
father and mother, or by the fame father only, 
then a hxth is heft for the grandfather, and the 
ro(^ of the cafe is raifed to thirteen, and the 
After has nothing. Know, that Z AID, the Ibn 
of THABIT (on whom be GOD’s grace !) has 
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not placed the filler by the fame father and 
mother, or by the fame father, as entitled to a 
/hare with the grandfiither, except in the cafe, 
named acdariyyak, and that is, the hufband, the 
mother, a grandfather, and a filler by the lame 
father and mother, or by the lame father only; 
in which cafe the hulband ought to have a moie> 
ty ; the mother, a third ; the grandfather, a 
fixth ; and the filler, a moiety; then the grand- 
father annexes his lhare to that of the filler, 
and, a divifion is made between them ^ the 
rule ** a male has the portion of two females;** 
4ind this /r, becaule the divifion is bell for the 
grandfather. The root is regularly fix, but is 
increaled to nine ; and a corre6l dillribution is 
made by twenty-leven. The cafe is called ac~ 
darfyyab^ becaule it occurred on the death of a 
woman belonging to the tribe of ACDAR. If, 
inllead of the filler, there be a brother or two 
fillers, there is no increafe, nor is that cafe an 
acdariyyak. 


On Succejhn to Fejled Interejls. 

It fome of the (hares become veiled inhe- 
ritances before the diftribution, as f a •woman 
kave her hu^nad, a daughter, and her mother^ 
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and the hufl>and die, before the ellate cari be 
diftributed, leaving a wife and both his parents, 
if then the daughter die leaving two (bns, a 
daughter, and a maternal grzadmothcr, and then 
the grandmother die leaving her hulband and 
two brothers, the principle in this event is, that 
the cafe of the hrft deceafed be arran^d,' and 
that the allotment of each heir be eonfidered as 
delivered according to that arrangement ; that, 
next, the cafe of the fecond deceafed be ar- 
ranged, and that a coniparilbn be made between 
what was in his hands, or veJUd in intereji^hova 
the firft arrangement, and between the fecond 
arrangement, in three fituations; and if, on 
account of equality, what xr in his hands from 
the firft arrangement quadrate with the fecond 
arrangement,, then there is no need of multi* 
plication ; but, if it be not right, then fee whe* 
ther there be an agreement between the tw(v 
and multiply the meafure of the ^ond arrange- 
ment into the -whole of the firft arrangement t 
and, if there be a difegreement between them, 
then multiply the whole of the fecond arrange- 
ment into the whole of the firft arrangement^ 
and the produd vitt be the denominator of both 
cafes. The allotments of the heirs of the firft 
deceafed muft be multiplied into the former 
multiplicand, I mean into the. fecond arrange- 
ment or into its meafiires and: the allotments 
VOL, VI. 
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of the heirs of the lecond decealed muft be 
multiplied injto the whole of what wot in his 
hands, or into its meafure ; and, if a* thiM or a 
fourth die, put the fecond'produA in the place 
of the firfl; arrangement, and the third cafe in the 
place of the fecond, in working; and thus in the 
fofi A fourth and a fifth, and fb on to infinity. 


On l^ijlant Kindred, 

A DISTANT kinfman is every relation, who 
is neither a (barer nor a refiduary. The gene- 
rality of the Prophet*^ companions repeat a tra- 
dition concerning the inheritance of diftant 
kinfmen ; and, according to this, our mafters 
and their followers (may GOD be merciful to 
them !) have decided ; but ZAID, the fi>n of 
THABIT (on whom be GOD’s grace!) fitysi 
** there is no inheritance for the dillant kin- 
** dred, but the property undifpofed of is placed 
** in the publick treafuiy and with him agree 
MALIC and ALSHAFII, on whom be GOD*s 
mercy ! Now thele difiaiit kindred are of four 
clafies : the firfi; clafs is de&ended from the 
deceafed; and they are the daughter*s child- 
ren, and the children of the (bn*s daughters. 
The fecond fort are they, from whom the de- 
ccafed defeeud ; and they are the excluded grand- 
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fathers and the excluded grandmothers. The 
third fort are deicended from the parents of 
the deceafed ; and they are the iifter*8 children 
and the brother’s daughter^ and the fons of bro- 
thers by the fame mother only. The fourth 
fort are defcended from the two grandfiithers 
and two grandmothers of the deceafed; and 
they are» paternal aunts, and uncles by the iame 
mother only^ and maternal uncles and aunts. 
Thefe, and all who are rdat^ to the- deceafed 
through them, are among the diftant kindred. 
ABtr SUL AIMAN reports from MUHAM- 
MED the fon of ALHASAN, who reported {tova. 

ABU HANtFAH (on whom, be GOD’s mer- 
cy !) that the fecond fort are the neareft of the 
four forts, how high fecver they afcend; then 
the firft, how low foever th^ defcend; then 
the third, hdw low foever; and lafUy, the fourth, 
how diftant foever their degree: but ABU *YtJ- 
SUF and ALHASAN the fon of ZIYAD, re- 
port from ABU HANIFAH (on whom be the 
mercy of GOD !) that the neareft of the four 
. forts is the firft, then the fecond, then the third, 
then the fourth, like the order of the refidua- 
ries; and this is taken as a rule for decifion. 
According to both jIBU TUSVF and MU- 
HAMMED, the third fort has a‘ preference 
over the maternal grandfather 
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On the Firjl Clafs. 

The beft entitled of them to the fucceiSon 
is the neared of them in degree to the deceafed ; 
as the daughter’s daughter, who is preferred to 
the daughter of the Ton’s daughter ; and, if the 
claimants are equal in degree, then the child of 
an heir is preferred to the child of a didant re- 
lation ; as the daughter of a Ton’s daughter is 
preferred to the Ton of a daughter’s daughter ; 
but, if their degrees be equal, and there be not 
among them the child of an heir, or, if all of 
them be the children of heirs, then, according 
to. ABU YUSUF (may GOD be merciful to 
him 1) and ALHASAN, Ton of ZIYAD, the 
perTons of the branches are conddered, and the 
pro]^erty is didiibuted among them equally, 
whether the condition of the roots, as male or 
female, agree or diiagree; but MUHAMMED 
(on whom.be GOD’s mercy !) confiders the per- 
Tons of the branches, if the fex of the roots 
agree, in which reJ^eSi he -concurs with the other 
two ; and he confiders the perTons of the roots, 
if their Texes be different, and he gives to the 
branches the inheritance of the roots, in oppo- 
sition to the two lawyers. For indance, when 
a man leaves a daughter* s Ton, and a daughter’s 
daughter, then^ according to ABU YUSUF and 
ALHASAN, the property is didributed between 
riiem, the nde ** the male has the portion of 
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** two females,” their perfons being confidered ; 
and, according to MUHAMMED, in the lame 
manner ; becaufe the fexes of the roots agree : 
and, if a man leave the daughter of a daughter's 
Ton, and the fon of a daughter's daughter, then^ 
according to the two Jirjt mentioned lawyers^ the 
property is divided va. thirds between the branches, 
by conddering the perfons, two thirds of it being 
given to the male, and one third to the female ; 
but, according to MUHAMMED (on whom be 
god's mercy!) the property is divided between 
the roots, I mean thofe in the fecond rank, in 
thirds, two thirds going to the daughter of the 
daughter’s fon, namely^ the allotment of her fa* 
ther, and one third of it to the fon of the daugh- 
ter’s daughter, namely, the lhare of his mother. 
Thus, according to MUHAMMED (to whom 
GOD be merciful!) when the children of the 
daughters are different in Jex, the property is 
divided according to the firft rank that differs 
among the roots ; then the males are arranged 
in one clafs, and the females in another dafs, 
after the divifion, and what goes to the males is 
colledted and diftnbuted according to the Mgheft 
difference that occurs among their children, and, 
in the lame manner, what goes to the females ; 
and thus the operation is continued te the end 
according to thii fcheme : 
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Thus MUHAMMED (to whom GOD be 
■merciful \) takes the fex from the root at the 
time df the difhibution, and the number from 
die bfanehes ; as, ^ man leave two Tons of a 
daughter's daughter's daughter, and a daughter 
of a daughter's daughter’s fon, and two daugh- 
ters of a daughter's fon's daughter, in this form i 


TAe Deceafedy 

Daughter Daughter 

Son Daughter 

Daughter. Son 

Two Daughters Daughter 


Daughter 
Daughter 
Daughter 
Two Sons, 


Jn this ckfe according to ABU YUSUF (on 
whom be GOD’s mercy!) the property is di- 
vided among the branches in feven parts, by con- 
lidering their perfons; but, according to MU- 
HAMMED (to whom GOD be merciful !} the 
property is diftributed according to the high- 
eft difference of fex, I mean in the fecond rank, 
in fevenths, by' the number of branches in the 
roots i and, according to him, four fevenths of 
it go to the daughters of the daughter’s fon's 
daughters fince that is the lhare ofibeir grand- 
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father, and three fevenths of it, which are the 
allotment of the two daughters, are divided be- 
tween their two children, I mean thofe in the 
third rank, in moieties ; one moiety to the 
daughter of the daughter’s daughter’s fon, •which 
is the ihare of her father, and the other moiety 
to the two fons of the daughter’s daughter’s 
daughter, being the (hare of their mother : the 
corre«^ divifor of. the property is, in this cafe, 
twenty-eight. The opinion of MUHAMMED 
(on whom be GOD’s mercy!) is the more gene- 
rally received of the two traditions from ABU 
HANIFAH (to whom GOD be merciful !) in 
all decifions concerning the diftant kindred ; and 
this was the firft opinion of ABU YUSUF j 
then he departed from it, and faid that the roots 
were by no means to be confidered. 

yf SeSlion, 

Our learned krwyers (on whom be the mercy 
of GOD!) confider the fides in fuccef- 

fion; except that ABU YUSUF (may GOD 
be merciful to him !) conliders the Tides in the 
perfons of the branches, and MUHAMMED 
(on whom be GOD’s mercy !) confiders the fidcs 
in the roots ; as, when a man leaves two daugh- 
ters of a daughter’s daughter, who are alfo the 
two daughters of a daughter’s fon, and the Ton 
of a daughter’s daughter, according to this 
Tcheme : 
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Sr>5< Deceafed. 

Daughter Daughter Daughter 

Daughter Son---’ ■ ■ Daughter 

Son Two Daughters. 

In this caftn according to ABU YUSUF, the 
property is divided among them in thirds, and 
tlien the deceafed is conHdered as if he had left 
four daughters and a fon ; two thirds of it, there- 
fore, go to the two daughters, and one third to 
the fon : but, according to MUHAMMED (to 
whom GOD be merciful !) the eftate is divided 
among them in twenty-eight parts, to the two 
daughters twenty-two fliarcs (fixteen in right of 
their father and iix ihares in right of their mo- 
ther) and to the fon fix Hiares in right of his 
mother. 

On the Second CUifs, 

He among them, who is preferred in the fuc- 
cellion, is the neareft of them to the deceafed, on 
which fide foever he Hands j and, in the cafe of 
equality in the degrees of proximity, then he, 
who is related to the deceafed through an heir, 
is preferred by the opinion of AfiU SUHAIL, 
furnamed ALFERAIDI, of ABU FUDAIL 
ALKHASSAF, and of ALI, the fon of ISAI 
ALB ASRI j but, no preference »x gnie/r to him 
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according to ABU SULAIMAN ALJURJANI, 
and ABU ALI AL BAIHATHI ALBUSTI. 
If their degrees be equal, and there be none 
among them, who is related through an heir, or, 
if all of them be related through an heir, then, 
if the fex of thofe, through whom they are re- 
lated, agree, and their relation be on the fame 
fide, the diflribution is according to their per- 
fons, but if the fex of thofe, to whom they are 
related, be different, the property is diftributed 
according to the firll rank that differs in fex, as 
in the firft clafs ; and, if their relation differ, then 
two thirds go to thofe on the father’s fide, that 
ieing the fhare of the father, and one third goes 
to thofe on the mother’s fide, that being the 
fhare of the mother ; then what has been allot- 
ted to each fet is difiributed among them, as if 
their reladon were the fame. 


On the 7‘bird Clafs, 

The rule concerning them is the fame with 
that concerning the firft clafs ; I mean, that he 
// preferred in the fucceffion, who is neareft to 
the deceafed: and, if they be equal in relation, 
then the child of a refiduary is preferred to the 
child of a more diftant kinfman \ z&t ^ a man 
leave the daughter of a brother’s fon, and the Ion 
of a fifter’s daughter, both of them by the fame 
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father and mother, or by fame father, or one 
of them by the fame father and mother, and the 
other by the fame Either only: in this cafe the 
whole eftate goes to the daughter of the brother*s 
fon, becaufe (he is the child of a refidiiary; and, 
if it be by the fame mother only^ diflrihution is 
made between them by the ruUt ** A male has 
** the (hare of two females,** and, by the opinion 
of ABU YUSUF (to whom GOD be merciful!) 
in thirds, according to the perfons, but, by that 
of MUHAMMED (may GOD be merciful to 
him !) in moieties according to the roots ; and, 
if they be equal in proximity, and there be no 
child of a reliduary among them, or if all of them 
be children of reiiduaries, or if fome of them be 
children of reiiduaries, and fome of them child- 
ren of thofe entitled to (hares, and their relation 
differ, then ABU YUSUF (to whom GOD be 
merciful !) confiders the ftrongell in confanguini- 
ty\ but MUHAMMED (may GOD be merci- 
ful to him!) divides the property among the 
brothers and (iilers in moieties, contidering as 
well the number of the branches, as the (ides in 
the roots ; and what has been allotted to each 
fet is diftributed among their branches, as in the 
firft clafs : thus, if a man leave the daughter of 
the daughter of a (iftcr by the fame father and 
mother, (he is preferred to the fon of the daugh- 
ter of a brother by the fame father only, accord- 
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lag to ABU yUSUF (to whom GOD be mer- 
ciful 1) by reafon of the ftrength of relation; 
but, according to MUHAMMED (ipay God be 
merciful- to him !) the property is divided be- 
tween them both in moieties by eonfideration of 
the roots. So,, when a man leaves three daugh- 
ters of di^ent brothers, and three fons and 
three daughters of different fillers, as in this 
figure: 

‘the Deceafed. 

Sifter-Sifter Sifter_Brothcr_Brother_Brothcr 

* » 

by the fame 

I ■ ■ — "V 

Mother~Father~Father— Mother-Father— Father 
and Mother and Mother 

Son Son Son Daughter Daughter Daughter 
Daughter Daughter Daughter. 

In this cafcy according to ABU YUSUF, the 
property is divided among the branches of the 
whole blood, then among the branches by the 
fame father, then among the branches by the 
fame mother, according to the rule, ** the male 
has the allotment of two females," in fourths, 
by confidering the perfonsj but, according to 
MUHAMMED (to whom GOD be merci- 
ful !) a third of the eftate is divided equally 
among the branches by the lame mother, in 
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thirds^ by confidering the equality of th«r roots 
in the divihon of the parents, and the remainder 
among the branches of the whole blood in moie- 
ties, by contidcring in the roots the number of 
the branches; one half to the daughter of the 
brother, the portion of the father, and the other 
between the children of the fifter, the male har- 
ing the allotment of two females, by confider- 
ing the perfons ; and /i&e ejiate is correctly <U- 
vided by nine. If a man leave three daughters 
ci different brothers* fons, in this manner : 

The Deceajed, 

Daughter — — — Daughter — — Daughter 

I , 

of a Son of a Brother by the fame 
« » 

Father and Mother — — • Father — — Mother 

all the property goes to the daughter of the fon 
of the brother by the fame father and mother, 
by the unanimous opinion of the learned^ fince 
fhe is the child of a refiduary, and hath alfo the 
ftrength of confanguinity. 

On the Fourth Clafs, 

The rule as to them w, that, when there is 
only one of them, he has a right to the whole 
property, fince there is none to obftruA himj 
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and, when there are feveral, and the (ides of their 
relation are the fame, as paternal aunts and pa* 
temal uncles by the fame mother with the father, 
or maternal uncles and aunts, then the fironger 
of thein in confanguinity is prefened, by the 
general aflentj I mean, they, who are related 
by father and mother, are preferred to thofe, 
who are related by the &ther only, and they, 
who 9X0^ related by the father, are preferred to 
thofe, who are related by the mother only, whe- 
thw they be males or females ; and, if there be 
males and females, and their relation be equal, 
then the male has the allotment of two females ; 
as, if there be a paternal uncle and aunt both by 
one mother, or a maternal uncle and aunt, both 
by the lame hither and mother, or by the lame 
hither, or by the fame mother only: and if the 
lides of their confanguinity be different, then no 
regard is Jhvwn to the ftrength of relation ; as, if 
there be a paternal aunt by the lame father and 
mother, and a maternal aunt by tfie fame mo> 
ther, or a maternal aunt by the fame father and 
mother, and a paternal aunt by the fame mother 
only, then two thirds go to the kindred of the 
father, for they are the father's allotment, and 
one third to the kindred of the mother, for that 
is the mother's allotment ; then what is allotted 
to each fet is divided among them, as if the 
place of their conlanguinity were the fame. 
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On their ChiUreiir and the Rules concerning them. 

The rule as to them is like the rule concern- 
ing the firfl dais ; I mean, that the bel\ entitled 
of them to the fuccellion is the neareft of them 
to the deceafed on whichever lide he is related ; 
and, if they be equal in relation, and the place 
of their confanguinity be the fame, then he, who 
has the ftrength of blood, is preferred, by the 
general affent ; and, if they be equal in degree 
and in blood, and the place of their confangui- 
nity be the fame, then the child of a rellduary 
is preferred to whoever is wot fuch if a man 

leave the daughter of a paternal uncle, and the 
fon of a paternal aunt, both of them by the fame 
father and mother, or by the fame father, all the 
property goes to the daughter of the paternal 
uncle ; and, if one of them be by the fame father 
and mother, and the other by the laine father 
only, then all the ellate goes to the claimant, 
who has the ftrength of confanguinity, accord- 
ing to the clearer tradition ; and this by analogy 
to the maternal aunt by the fame father, for 
though (he be the child of a diftant kinfman, 
yet fhe is preferred, by the ftrength of confan- 
guinity, to the maternal aunt by the fame mo- 
ther only^ though fhe be the child of an heir ; 
fince the weight which prevails by itfelf, that 
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tlie ilrength confanguinity, is greater thait 
the weight by another, which is the defcent trdm 
an heir. Some of them (the learned) fay, that 
the whole eftate goes to the daughter of the pa- 
ternal uncle by the fame father, (ince (he b the 
daughter of a redduary ; and, if they be equal in 
degree, yet the place of their relation differ, they 
have no regard Jhown to the ftrength of confan- 
guinity, nor to the defcent from a refiduary, 
according to the clearer tradition; by analogy 

the paternal aunt by the (ame father and mo- 
ther, for though (he have two Uoods, and be 
the child of an heir on botti tides, and her mo- 
ther be entitled to a legal (hare, yet (he is hot 
preferred to the maternal aunt by the fame di- 
ther ; but two thirds go to whoever b related by 
the father; and their regard b (hown to the 
ftrength of blood ; then to the defcent from a 
redduary; and one third goes to whoever b re- 
lated by the mother, and there too regard is 
(hown to ftrength of confanguinity: then, ac- 
cording to ABU YtTStTF (may GOD be mer- 
ciful to him !) what belongs to each fet is divid- 
ed -among the perfons of their branches, with at- 
tention to the number of ddcs in the branches ; 
and, according to MUHAMMED (may GOD 
be merciful to him !) the property is diftributed 
by the firft line, that differs, with attention to 
^ number of the branches and of the Tides In 
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die roots, as in the firft clafs ; then this rule is 
appUed to the fides of the paternal uncles of his 
parents and their maternal uncles ; then to their 
children ; then to the iide of the paternal un- 
cles of the parents of his parents, and to their 
maternal uncles; then to their children, as in 
the cafe of refiduaries. 


On Hermaphrodites. 

To th6 hermaphrodite, u'bofe fex is quite 
doubtful, is allotted the fmaller of two lhares, 1 
mean the worlb of two conditions, according to 
ABU HANI'FAH (may GOD be merciful to 
him^!} and his friends, and this is the do<fl;rine of 
the generality of the Prophet's companions (may 
GOD be gracious to them !) and conformable 
to it are decillons given ; as, when a man leaves 
a fon, and a daughter, and an hermaphrodite, 
then the hermaphrodite has the Ihare of a daugh- 
ter, fince that is afeertained : and, according to 
A AMIR ALSHABI (and this is the opinion of 

IBNU ABBAS, may GOD be gracious to them 
both !] the hermaphrodite has a moiety of the 
two lhares in the controverfy; but the two great 
lawyers differ in putting in pradlice the do^ine 
of ALSHABI : for ABU YUSUF lays, that 
the fon has one Ihare, and the daughter half a 



OF INHERITANCE. 


2S7 


ihare, and the hermaphrodite three fourths of a 
Ihare, (ince the hermaphrodite would be entitled 
to a ihare, if he were a male, and to half a ihare, 
if he were a female, and this is fettled by i6;> taking 
half the fum of the two portions ; or, we may fay, 
he takes the moiety which is afeertained, toge> 
ther with half the moiety which is difputed, fo 
that there come to him three fourths of a ihare ; 

for he ('ABU YUSUF) pays attention to the 
legal ihare and to the increafe, and he verifies 
the cafe by nine ; or, we may fay, the fon has 
two lharcs, and the daughter one ihare, and the 
hermaphrodite a moiety of the two allotments, 
and that is a ihare and half a ihare. But MU* 
HAMMED (may GOD be merciful to him !) 
fays, that the hermaphrodite would take two 
fifths of the eftate, if he were a male, and a 
fourth of the eilate, if he were a female, and 
that he takes a moiety of the two allotments, 
and that loili give him one fifth and an eighth by 
attention to both fexes ; and the cafe is redified 
by forty; fince that is the produd of one of the 
numbers in the two cafes, which is four, multi- 
plied into the other, which is five, and that pro- 
dud multiplied by two f which is the number of 
the) cafes ; and then he, who takes any thing 
by five, has it multiplied into four, and he, who 
takes any thing by four, has it multiplied into 

VOL. VI. $ 
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five ; fo that thirtceii lhares go to the berma* 
phroditCt |ind eighteen to the fun, and nine to 
the daugb^r. 


On Pregnanty, 

Thb longeft time of pregfiancy is twQ years, 
according to ABU HANI'FAH (may GOD be 
merciful to him !) and his companions ; and ac- 
cording to LAITH, the fon of SAD ALFAHMI 
(may GOl) be merciful to him three years; 

and, according to ALSHAFll (may GOD be 
tnerciful to. him !) four years : but according to 
ALZUHRl (may GOD be merciful to him !) 
ieven y^rs : and the inorteft time for it is iix 
months. There is referved for the child in the 
womb, according to ABU HAN IF AH (may 
GOD be merciful to him !) the portion of four 
fons, or the portion of four daughters, which- 
ever of the two is moft; and there is given to 
the reil of t^e heirs the fmallefl of the portions ; 
but, according to MUHAMMED (may GOD 
be merciful to him !) there is re/erved the por- 
tion of three Ions or of three daughters, which- 

A 

ever of the two is moft : LAITH, fon of 3AD, 
(may GOD be gracious to him !) reports this 
opinion from him ; but, by another report, there 
it r^erved the portion of two fdns ; and one of 
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the two opinions ii that'of ABU YUSUF (may 
GOD be mercitul to him !) as HISHAM re- 
ports it from ,him; but ALK.HASS'AF reports 
from ABU YDSUF (may GOD be merciful to 
him !) that there Ihould be referved the (hare of 
one Ion or of. one daughter ; and, according to 
this, decihons are made; and fecurity mufl: be 
taken, according to his opinion. And, if the 
pregnancy was by the dcceafed, and the •seidow 
producer child at' the full time of the lOtigeft 
period allowed for pregnancy, or within it, and 
the woman hatli nor confelTed her having 
broken her legal term ^ abftinencet that (bild 
ihall inherit, and others may inherit from bim^ 
but, if (lie produce a child after the longeft t$me 
of gedation, he (hall not inherit, nor IhaJl others 
inherit from him : and if the pregnancy was 
from another man than the deceafed, and (he, 
the kinjwoman, produce a child in (ix months or 
le(s, he (liall inherit ; but, if (he produce the 
child after tiie leaft period of'geftation, he (hall 
not inherit. 

Now the way of knowing the life of the child 
at the time of its birth, is, that there be found 
in him that, by which life is proved ; as a voice, 
or fiieezing, or weeping, or fmiling, or moving 
a limb; and, if the fmalle(l part of the child 
cqn^e out, and he then die, he (hall not inbe- 

S 2 
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rit ; but if the greater part of him come out, 
and then he die, he fliall inherit : and, if he 
come out,ftraight (or with bis bead frjt) then 
his bread is confidered ; I mean, if his whole 
bread come out, he diall inherit; but. if he 
come out inverted (or with his feet firf) then 
his navel is confidered. 

The chief rule in arranging cafes on preg- 
nancy is, that the cad be arranged by two fup- 
pofitions, I mean by fuppofing, that the child in 
the womb is a male, and by fuppofing, that it 
is a female: then, compare the arrangement 
of both cafes; and, if the numbers agree, mul- 
tiply the meafure of one of the two into the whole, 
of the other; and, if they difagree, then multiply 
the whole of one of the two into the whole of 
the other, and the product will be the arranger 
of the cafe: then multiply the allotment of 
him, who would have fbmething from the cafe, 
which fi^tpofes a male, into that. . of the cafe, 
which fuppofes a female, or into its meafure; 
and then that of him, who takes on the fuppo- 
fition of a female, into the cafe of the male, or 
into its meafure, as we have directed concern- 
ing the hermaphrodite ; then examine the two 
products of that multiplication; and whether 
of the two is the lefs, that ihall be given to 
fiich an heir; and the difference between them 
mud be referved from the allotment of that 
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heir ; and, when the child appears, if he be en- 
titled to the whole of what has been refcrved, 
it'is well ; but, if he b« entitled to a part, let 
him take that part, and let the remainder be 
diftributed among the t^her heirs, and let there 
be given to each of thofe heirs what was re- 
lerved from his allotment: as, when a man 
has left a daughter and both his parents, and a 
wife pregnant, then the calearre^jfSrV^by twen- 
ty*four 'on the fuppofition, that the child in the 
womb is a male, and by twenty-leven on the 
fuppofition, that it is a female : now between 
the two numbers of the arrangement there is 
an agreement in a third ; and when the mea- 
fure of one of the two is multiplied into the 
whole of the other, the produd amounts to two 
hundred and fixteen, and by that number is the 
cafe verified ; and, on the fuppofition of its male 
(ex, the wife takes twenty-feven (hares, and 
each of the two parents, thirty-fix'; but, on the 
fuppofition of its female (ex, the wife has twen- 
ty-four, and each of the parents, , thirty-two; 
and twenty-four are given to the wife, and 
three (hares from her allotment are referved ; 
and from the allotment of each of the parents 
are referved four (hares; and thirteen (hares 
are given to the daughter ; (ince the part re- 
ferved in her right is the allotment of four (bns, 

according to ABU HANIPAH (may GOD be 
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merciful to him !) and when the Tons arc four, 
then her allotment is one (hare and four ninths 
of- a (hare out of four-and-twenty multiplied 
into nine, and that makes thirteen (hares ; and 
this to her,.and the redduc is rcfcrved, 

which amounts to an hundred and dftcen (hares. 
If the widow bring forth one daughter or more, 
then all the fart re(erved goes to'thc daughters ; 
and, if (he bring forth one fon or more, then 
muft be given to the widow and both -parents 
what was rcfcrved from their (hares ; and what 
remains muft be divided among the children : 
and, if (he bring forth a dead child, then muft 
be given to the widow and both parents what 
was referved from their (hares, and to the 
daughter a complete moiety, that is, ninety-> 
(ivc (liares more, and the remainder, which is 
nine ftiares, to the father, fincc he is the rc(i- 
duary. 

On a Loft Verfon, 

A LOST perfon is corfidered as living in re- 
gard to his eftate ; (b that no one can inherit 
from him ; and his eftate is relervcd, until his 
death can be afeertained ; or the term for a 
frefumptum of it has palled over : now the tra- 
ditionary opinions differ concerning that terra ; 
for, -by the clearer tradition, ** when, not otic 
“ of his equals in age remains, judgement may 
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** be given of his death;’* but HASAN, the 
fon of ZIYAD, reports from ABUHANIFAH 
(may GOD be merciful to him !) that the term 
is an hundred and twenty years from the day 
on which lie was born; and MUHAMMED 
fays, an hundred and ten years ; and ABU 
YUSUF fays, an hundred and five years ; and 
fume of them, the learneJ^ fay, ninety years ; 
and accqrding to that opinion are decilions made. 
Some of the learned in the law (ay, that the eftatc 
of a loft perfun muft be referved for the final 
regulation of the Imamt and the judgement 
fufpended as to the right of another perfon, (b 
that his (hare from the eftatc of his anceftors 
muft be kept, as in the cafe of pregnancy; and, 
when the term is clapfed, and Judgement given 
of his death, then bis eftatc goes to his heirs, 
•who are to be found, according to the judge- 
ment on his deccafe ; and, what was referved 
on his account from the eftate of his anceftor, 
is reftored to the heir of his anceftor, from 
whole eftate that fliare was referved ; fince the 
loft pcrlbn is dead as to the eftate of another. 

The principle in, arranging cafes concerning 
a loft perlon is, that the cafe be arranged on a 
fuppofition of his life, and then arranged on a 
fuppofition of his death ; and the reft qf the- 
operatijOn is what we have mentioned in the 
chapter of pregnancy. 
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Oft an Apojlate, 

When an apoftate from the faith has died 
naturally, or been killed, or paflfed into a hoftile 
country, and the Kadi has given judgement on 
his pafTage thither^ then what he had acquired, 
at the time of his being a believer, goes to his 
heirs, uho are believers ; and what he has gain- 
ed fince the time of the apoftaly is placed in the 
publick treafury, according to ABU HANI- 
FAH (may GOD be merciful to him !) but, 
according to the two lenoyers (ABU Yl)SUF 
and MUHAMMED) both the acquifitions go 
to his believing heirs ; and, according to AL- 
SHAFII (may GOD be merciful to him !) both 
the acquifitions are placed in the publick tfea- 
fury; and what he gained after his arrival in 
the hoftile country- that is confifeated by the 
general confent; and all the property of a fe- 
male apodate goes to her heirs, 'vibo are be- 
lievers, without diveriity of opinion among our 
mailers, to whom God be merciful! but an 
apoftate ihall not inherit from any one, neither 
frbm a believer nor from an apoftate like him- 
felf, and fo a female apoftate ihall not inherit 
from any one; except when the people of a 
whole diftri£t become apoftates altogether, (or 
then they inherit reciprocally. 
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Oa a Captive. 

The rule concerning a captive is like the 
rule of other believers in regard to inheritance, 
as long as he has not departed from the faith ; 
but, if he has departed from the faith, then the 
rule concerning him is the rule concerning an 
apoilate ; but, if his apoftafy be not known, nor 
his life nor his death, then the rule concerning 
him is the rule concerning a loft perlbn. 


On Perjbns drownedt or burned^ or overwhelmed 
in Ruins, 

When a company of perfons die, and it is not 
known which of them died firft, they are confi* 
dered, as if they had died at the fame moment ; 
and the eftate of each of them goes to his heirs, 
who are living s and {bme of the deceafed fliall 
not inherit. from others: this is the approved 
opinion. But ALl and IBNU MASUCD lay, 
according to one of the traditions from them, 
that Ibme of them lhall inherit from others, 
except in what each of them has inherited 
from the companion of his fate. 
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In our adminiflration of juftice to Mohamm 
dam according to their own laws, it will be of 
no ufe to inquire, what their Icgiflalor meant 
by declaring, that the Uivb of inheritances cotiJH~ 
tuted one half ef juridical knffscUJge*: if Jie in« 
tended any thing more than a Arpng alTertion 
of its important e, he probably had in contem- 
plation the two ger.eral modes of acquiring prof 
perty, contracts and fuccejion^ or the agreement 
of parties and the operation of law ; and this 
explanation of the phrafe, which had occurred 
to me on my firft perufal of it, is alfo fuggelled 
by Sayyad SHyiRIF, together with a more 
fanciful inicrpretation, w'hich Kasim 

has adopted, that, //)^ and dcatA being incident 
to our probationary Aaie in this world, and the 
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law of fticcejjion manif'cAly rt lating to the dcad^ 
it is properly oppoled to all other laws, which 
prcicribc the duties and afeertatn the rights of 
the living ; but we hicrely take notice of the 
fcntence, that no part of the Sirdjiyyab may be 
unexplained, and proceed to the four aAs, 
which, on the deceafe of a MohammedoHy are 
to be fucceifi vely performed by the magidratc, 
or under his authority. 

I. A regard to public decency and convehi- 
ence, as well as to publick religion and health, 
leems in all nations to require, that the bodies 
of deceafed per tons be removed out of fight, 
with all due fpced and folemnity, at a moderate 
expenfe to be detrayed, even before the pay- 
ment of their juft debts, out of the property 
left by them, on which no legal claim, from 
hypothecation or otherwife, had previoully at- 
tached : but the Mufelman lawyers, who admit, 
that the funeral charges muft in thd firft place 
be defrayed, uffign a very wbimfical reafbn for 
fuch a priority j becuuftt they fay, the winding- 
Jheet and other clothes of the dead are analogous to 
fuHablo apparel worn by the living, and confe- 
quant ly Jhould not be liable to the claims of a cre^ 
ditor. 'rhe /eg^/ expenfes of burying a Moham- 
medan are very moderate, both in the number 
and vadne of the clothes, in which the deceafed 
is to be wrapped : as more thaii three pieces of 
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cloth for a man, or than^w pieces ft)r a wo- 
man, would be held a prodigal fuperfluity, and 
lefs than thofe, a niggardly deficiency, of ex- 
penfe, fo, if the funeral clothes of Amru or 
Hinda were dearer than the vefture ufually 
worn by them, when alive, it would be a cul- 
pable excels ; and if cheaper, a blameable de- 
fe£l; i but, if in fu6l they had been ufed to 
wear one fort of apparel on folemn feftivals*, 
another in vifiting their friends, and a third, 
in their own houfes, the value of their v ifiting 
drefs mufl regulate that of their burial, and 
cither extreme would be too prodigal or too 
parfimonious. Should their debts, indeed, cover 
the whole of their property, the /ega/ expenlc 
of the funeral mu ft be reduced to the fufficknt 
expenie, as it is called \ that is, to two pieces 
of cloth for Amru and to thrre for FIjntja : the 
names, dimenfions, and uics of all the cloths 
ufed in funerals, both for men and for women, 
are enumerated in Perjian by Mhilavi Kasim; 
but it would be ufelefs to mention them ; and 
it feems only necefiary to add on this arti- 
cle, that if deceafed perfons leave no property 
whatever, or none without a fpecial lien on it, 
the funejal cxpenles muft be paid by fuch of 
their relations, as would have been compellable 
by law to maintain them, when living; and, if 
there be no fuch relations, by the publick trea- 
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fury, in which there is always an ample fund 
arifing from forfeitures and efeheats. 

II. After the burial, all the juft debts of the 
dcceafed muft be paid out of his remaining 
all'ets, as far as they extend j and, if there be 
many creditors, they ii\uft be fatisfied in equal 
proportion, except that a debt of healthy to ufe 
the yJrabian phrafe, muft be difeharged before 
a debt bf ' Jickneft; that is, a debt contrasted or 
acknowledged^ while the party was of found un- 
derftanding and body, is preferred, when legally 
proved, to one acknowledged in licknefs, but of 
which no other evidence is produced. A re- 
ligious vow, or promife of a charitable dona- 
tion, as an atonement for fin, conftitutes a debt 
in confcience only; and the fum thus promiled 
muft be paid out of a third part of the aftets, 
after the legal creditors have been fatisfied, pro- 
vided that it was bequeathed by will j but, if 
no will was made, the temporal eftate Hiall not 
be charged with a mere debt of religion. 

III. The legacies of a Mufelman^ to the pre- 
judice of his heirs, muft not exceed a third 
part of the property left by him, and remain- 
ing after the difeharge of his debts: over a 
third of fuch refidue he has abfolutc power ; and 
his legatee Ihall receive it immediately, whe- 
ther a fpecifick thing or certain fum of money, 
or only a fractional part of his eftate. Was be- 
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queathed. This is the opinion of Sharif ; 
though a diilinftion, which the text by no 
means implies, hi^ lieen taken between a deter- 
minateZxiA an indeterminate legacy. 

IV. We come now to dijiribulion di ]\\% 
eflate, remaining alter the payment of debts 
and legacies, among his heirs (for fo we may 
call them, although real and perfonal property 
are undillinguilhed in the laws of the y^rabs) 
according to certain rules derived frqm three 
fources, the Kordn^ the genuine fyftcm of oral 
traditions from tho legiflator, and thofe opinions 
in which the learned and orthodox have gene- 
rally concurred * : the order, and proportions, in 
which the property of AMRU or lilNDA 
mull; lie didributed, conltitutc the principal 
fubjed: of the work, which w'e have under- 
taken to explain. 

1. The firft clafs of heirs are they, who may 
be called Jharers, bccaufe a certain Jbarc of the 
edate is exprcisly allotted to each of them in 
the Kordnt and particularly in the fourth chap- 
ter of it. 

2. Next come they, wlio may be didin- 
guifhed by the name of refduarics^ becaule they 
take the r^due after the Jhares have been duly 
didributed; and they are of two forts, relidu- 
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tries by confanguinity and rcfiduaries for. J^ecial 
caufc, the former of whom are preferred in the 
order of I'ucceflion ; the latter are the mafters 
or miftrefles of enfranchifcd flaves, or their 
ttmle refiduary heirs. If no jharers be living, 
the rejiduaries take the whole ; but, if there be 
fharers by confanguinity and no refiduarics, 'a 
farther portion of the inheritance reverts to 
them, though never to the widower or to the 
widow, while any heirs by blood are alive. 

3. On failure of the two preceding claiTes, 
the diftributioii is made among thofe next of 
kin\ who are neither Jharers nor refduariet: 
they may be called the difant kindred. 

4. Should none' of the diflant kindred be 
living and capable of inheriting, the eftate goes 
(unlels there be a widow or a widower, who 
Js. firft entitled to a fhare) to him, who may be 
called the fucceffdr by contra^ ; and of that fuc- 
ceflion it is necefiary to give an example ; if 
Amru, a man of an unknown defeent, '£iy to 
Zaid, “ Thou art my kinfman, and lhaltbe 
“ my fucceffor after my death, paying far tnevay 
“ fine and ranfom, to which I may become 
** liable,** and Zaid accept the condition,* it is 
a valid contradl by the Arabian law'; and, if 
Zaid alfo be a man whofe defeent is unknown, 
and make the fame propofol to Amru, who 
like wife accepts it, the contract is mutual and 
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fimilar, and they are fuccejfors by contraSi reci- 
procally. 

5 . If no fuch agreement had been made, but if 
Amru in his life time had acknowledged Zaid, 
a man of an unknown pedigree, to be his bro- 
ther or his uncle^ that is, to be related to him 
by his father or by his grandfathert though in 
truth he had no fuch relation, and the bare ac- 
knowledgment of Amru cannot be admitted as 
a proof of it, yet, if Amru die without retract- 
ing his declaration, Zaio is called the acknow- 
ledged kinfntan by a common aneejlor^ and Hands 
in the fifth clafs of fuccellbrs, but takes the 
ellate before the general divifee. 

6. Laft of all comes the perfon, to whom the 
deceafed had left the whole of his property by 
a will duly made and proved; for, though the law 
iecures to his heirs of the five preceding clafles 
tvoo thirds of his efiate, yet it to far refpeCts his 
dominion^ while he lived, over his own property, 
and his mil as to the difpofal of it after his de- 
ceafe, that it will rather give etfeCl to an inten- 
tion not Hridly conformable to law (for the 
Kordn ieems to allow pious bequefis only}, than 
fufi&r his eHate to efchbat ; which muH be the 
confequence of his dying without a reprefent- 
ative. All fuch efeheats to the fovereign go 
towards a fund for charitable ufes ; and accord- 
ing to the fyftem of Zaid, the fon of Tha- 
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BIT, which has been ihortly explained in a 
former publication, that fund, if it be regularly 
eJliUfliJhedj is entitled to the whole eftate on 
failure of refiduary heirs, without any return to 
the fharers, and to the entire exclufion of the 
four laft clafles ; but this dodrine feems quite 
exploded. 

Before we proceed to the law wf Jbares^ it 
is proper to take notice of the four impedi- 
ments to fucceffion ; which are flavcry, homi- 
cide, diflerence of religion, and difference of 
country, or of allegiance; the lafl of which 
difabilities relates only to fuch as are not Mu- 
felmans, 

1 . Slavery, by the Mohammedan law, is citlier 
ferfeSl and abfoluttt as when the flave and all, 
that he can pollefs, are wholly at the difpofal 
of his mailer, or imperfeEl and privileged^ as 
when the mailer has promifed the flave his 
fieedoin on his paying a certain fum of money 
by eaiy inftalments, or, without any payment, 
after the death of the mailer : a female Have, 
who has borne a child to her mailer, is alfo 
privileged; but in both forts of llavery, as long 
as it continues, the Have can acquire no prp^ 
perty, and confequently cannot inherit. The 
Arabian cuftom of allowing a Have to cultivate 
a piece of land, or iet up a trade, on his own 
account, ib that he may work out lus manu* 
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minion by prudence and induAry, and by de- 
grees pay the price of his freedom, may fug- 
geA an excellent mode of enfranchiilng the 
black Aaves in our plantations, with great ad- 
vantage to our country and without lofs to their 
proprietors. 

2. Homicide is either with malice prepenfe 
and punilhable with death t or without proof of 
malicct and expiahk by redeeming a Mufelman 
flave, or by faAing two entire months, and by 
paying the price of blood ; or, thirdly, it is 
cidentalt for which an expiation is neceflary. 
Malicious homicide^ or murder (for, by the beft 
(pinions, the Arabian law on this head nearly 
refembles our own) is committed, when a hu- 
man creature is unjuftly killed with a weapon, 
or any dangerous inllniment likely to occalion 
death, as w'ith a {harp Aick or a large Aone, 
or with fire, which has the effeSl^ fays 
Ka'sim, of the moft dangerous inftrument^ and, 
by parity ^of reafon, ,with poifon or by drowning % 
but thole two modes of killing are not fpecified 
by him: ^d there is a Arange diveriity- of 
opinion concerning them : killing without proof 
of malice is, when death enfues from a beating 
or blow with a Aight wand, a thin whip, or a 
final! pebble, or with any thing not ordinarily 
dangerous : accidental death is., when it was 
neither defigned nor could have been prevented 
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by ordinary care, as if Amru were to (hoot an 
arrow at a wild beafl, and the arrow by acci- 
dent were to kill Zaid, or if Mazin were to 
(all from his terrace upon Zuhair and kill 
him by his fallj in which cafes the Hayer 
would not be permitted to inherit /row the Jlain, 
If, however, a man were to dig a pit, or fix 
a large (lone, on the field of another, and the 
owner of the field were to be killed by falling 
at night into the pit, or running againfi the 
ftonc, the doer of the illegal aft, which was 
the primary occajion (but not the caufe) of the 
death, mult pay the price of blood, but would 
not, it feeras, be difabled from fucceeding to 
the property of the deceafed, whom he could 
not in (tridtnefs be faid to have killed. 

3. An unbeliever fliall never be heir to a be- 
liever, nor converfely j but infidel fubjects may 
inherit from infidels. 

4. The difference between two dates or 
countries confiffs in the difference of fove- 
reigns, by whom protection is given to their 
xefpeCtive fubjeCts, and to whom allegiance is 
relpeCtively due from them : this difference is 
particularly marked between a country govern- 
ed by a Mohammedan power and a country ruled 
by a prince of 'any other religion ; for they are 
always, virtually at lead, in a (late of war&re, 
the firft being called by lawyejrs the feat of peace, 

T 2 
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and the fecond, the feat of hofility. A difivr* 
ence of country, therefore, which excludes 
from the right of inheriting, is either a^ual 
and unqualified ^ as when an alien enetny relides 
in the fat of boftility, or when an alien has 
cholbn his domicil in tlw feat of peace^ and pays 
the tribute exacted froth Infidels, in which cafe 
the tributary fhall not be heir to the alien enemy 
dying abroad, nor converfely, becaufe each of 
them owed a feparate allegiance ; or the differ* 
ence is qualified* ^ as when a furtive enemy 
feeks quarter, and obtains a temporary refi* 
dence in the feat of peace,, or when two alien 
enemies are fugitives from two different hoftile 
countries : now, although the tributary and the 
fugitive adlually live in the fame kingdom, yet, 
fince the fugitive continues a fubjoft of the 
hoftile powef, he remains, as it were, under a 
different government, and there is no mutual 
right of fuccef&on between him and the tri- 
butary; nor, by fimilari^ of reafon, between 
two fugitives, who leave two diflindl hoftile 
governments, and obtain quarter for a time in 
the land of believers, but without any intention 
of making it their conftant abode. 

If none of thefe four incapacities preclude the 
heirs of Amru from the legal fucceflion to his 
eftate, which we will luppofe already fold and 
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reduced to money of one denomination, the 
magiftrate, or his officer, mud proceed to the 
diftribution of the Jhares\ and, as they are a 
moiety j a fourth^ an eigbt/i^ two thirds^ one thirdt 
and a Jixtb^ of the aggregate fum, it will be 
convenient at iirft to confider that fum as con- 
liiling of twenty-four equal parts, fo that the 
fliares will be, in whole numbers, twehet Jix^ 
.tbree^ fixteen^ eighty and /o«r. 

The jharers are twelve pcrfons, four males 
and eight females ; but, before we ipecify their 
refpedbive allotments, it is neceffiiry to premife 
that a grandfatber and 0/ grandmother ^ according 
to the Arabian idiom, fignify a male^ and a 
female^ ancejlor in any degree; that a true grand- 
father is he, between whom and the deceafed 
no female ancellor intervened ; that a falfe 
grand£ither is, where the paternal line of afeent 
was broken by the intervention of a female; 
and that a grandmother alfo is called true, when 
no falfe grandfatber intervened between her and 
the deceafed : in fhort, the only true line of an- 
cejlry, according to the Arabs, is an uninter- 
rupted fuccelEon of paternal fore&thers. The 
male ffiarers then are. the fedber, the true grande 
father, the brother by the fame mother otAy, and 
the widower: the fenviles are the widow, the 
daughter, the female ijfue of tbe fon, the ffter of 
the whole bhxtd, the ffier by tbe fame father only. 
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the Jifier by the fame mother only, the mother 
herfelf, and the true grandmother. 

We begin with the males in the order of the 
ibares before enumerated ; and, i . The &ther 
of Amkv' or Hind A takes* a fxth abfolutely, 
though a fon of the deceafed be living, or any 
male deicendant, who claims wholly through 
males; but, if there be no fuch male defeend- 
ant, he becomes a refiduary heir ; and, if there 
be only a daughter of the deceafed, or a female 
delcendant from the fon, he firil; has his legal 
lhare, or a fxth^ and, when her (hare alfo has 
been allotted, he claims the refidue. a. The 
true grandfather is excluded from any (hare by 
the living father, through •whom alone the 
giandhither bore a relation to the deceafed; 
and, although a fimilar reafon might afterwards 
be applied to the mother, and operate to the 
exclufion of her children, yet the &ther has 
the additional ftrength of a double title, both 
as % jharer oxA 0, refiduary: but, if the father 
alfb be dead, bis father, or true paternal ancef* 
tor, has exat^y the fame intereft, except in four 
cafes, whibh will be prefcntly mentioned. 3. 
A fingle half-brother, by the fame mother 
only, takes a fixtb^ and two or more fuch half- 
brothers, a third ; provided that the deceafed 
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left neither children, nor male ifTuer of a fon, 
nor a father, nor a true grandfathes ; by any of 
whom the brothers by the fame mother are ex- 
cluded ; and this article brings us heceilarily to 
one clafs of female .(harers ; for, in thk. inflancey 
there is no dillinflion of fex } both brothers 
and fijlers by the fame mother only having an 
equal right and an equal fliare in the "diRribu- 
tion. 4. A moiety of Hikda’s cRate, if (he 
die without children, or the ilTue of a deceafed 
fon, goes to her wiaower Amru, who, if (he 
leave fuch iffue, has no more than a fourth. 

As examples of the father’s rights, let us 
fuppofe Amru to have died worth two thou- 
fand four hundred pieces of gold, leaving his 
father Zaid, and either a fon or a fon’s fon, 
Omar : in this cafe the four hundred pieces are 
the Riare of Zaid, and Omar takes the re- 
maining two thoufand; but, if Amru leave 
only his father Zaid and either a daughter, or 
fon’s daughter, Laila, the father is RrR entitled 
to the four hundred pieces, or Jixtb part ; and, 
after Laila has received tweho hundred, or a 
moiety of the eflate (which, as .we (hall fee, is 
her Jhare in this cafe), he takes, .as refduary, 
the eight hundred pieces, which remains; fo 
that the property of Amru is equally divided 
between them. Should no relation be left but 
Zaid the Rither, and Leb'id the brother, of the 
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deceafed* Lebid is excluded; and the whole 
ellate goes to Zaid. If, in the three preced- 
ing cal^y the paternal grandfather Salim had 
been left inftead of Zaid, his rights would 
have been precifely the fame; and the only 
difference between Zaid and Salim will ap- 
pear from the four following examples, i. 
The paternal grandmother would be excluded 
by Zaid her Ton, but not by his father, her 

hufband, Salim. 2. If Amru or Hinda 
leave a father Zaid, a mother Solma, and a 

widow Zaineb, or widower Hareth, the 
mother takes a third part of what remains after 
Zaineb or Hareth has received the legal 
fhare; but, if Salim be fubftituted for Zaid, 
Ihe would have a right to a third of the •whole 
affetSy according to the prevailing opinion, al- 
though Abu Yusuf thought her entitled, even 
in that cafe, to no more than a third of the re- 
mainder. 3. The brothers of the whole blood, 
and thofe by the fame father only, are excluded 
from the inheritance by Zaid the father, but 
not by the grandfather Salim, as the beft law- 
yers agree, diflenting on this point from their 
mafter Abu Hanifah. 4. If Amru had ma- 
numitted his Have Yasmin, and died, leaving 
his father Za(p and a fbn Omar, a ^xth part 
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of the right of fucceflion to Ya'smIn would 
have vefted, according to Ab'u Yu'suf, in 
Zaid, but, if the paternal grandfather Sa'lim 
had been left inftead of the father, the w'hole 
intereft would have veiled in the ion: in this 
calc that illullrious lawyer ultimately diiTented 
from his mailer and from his fellow>lludent 
Muhammed, who were both very juftly of 
opinion, that, whether Zaid or Sa'lim were 
alive, on the death of the manumittor, the 
whole right of fuccellion to the manumittee 
veiled in Omar. 

Let MS proceed to the lhares of the females i 
and I. If Amru die without children, and 
without any ilTue of a deccaled fon, his widow 
Hinda muH receive a fourth of his allets; but 
her lhare is an eighth only *, if any fuch ifluc 
be living: Ihould he leave more widows than 
one, they take equal parts of fuch fourth or 
eighth’, fo that the legal lliare of the widower 
is always in a double ratio to that of the widow 
or widows: as, if Hinda die worth t .verity- 
four thoufand zecchins, her furviving hulband 
Amru muH be entitled either to twelve or to 
fix thoufand; and if Amru die with the lame 
ellate, his widow Hinda mull have either^Ar 
or three thoufand for her Iblc lhare; or, if 
Zaineb and Abla had alfo been legally mar- 
ried to Amru, the three widows mull receive 
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cither /wo or ene thoufand zccchlns each, as 
the cafe may happen. 2. One daughter takes a 
moiety, and two or more daughters have twa 
thirdsyoi their father*s eftate; but, if the deceafed 
left a fbn, the rule, expreiled in the Kordn, is 
this: ** to one male give the portion of two 
** females;*’ and the daughters in that cafe are 
not properly Jharersy but rejiduary heirs with 
the fun, their part of the inheritance being 
always in a fubduple ratio to his part. Thus, 
if Amrv die worth twenty-four thouland pieces 
of gold, his only child Fatima takes twelve 
thouland as her Jhare-y but, if (he have three 
lifters, Azza, Lati'fa, and Zubaida, two 
thirds of the aftets, or Jixteen thouland pieces, 
are equally divided between the four girls; and 
if there be a ion Omar, he muft receive, in 
the ftrft cafe, ^xteen thouiand, while Fa'TIMA 
has eight \ and, in the fecond, eight, thouland, 
while Ihe and her fillers take each four thou- 
fand, pieces. 3. If Omar had died before his 
father, leaving female ilTue, and his father had 
then died without any daughter of his own, the 
daughters of Omar would have had prccifely 
the fame lhares, to which thole of Amru him- 
felf would have been entitled; but, had Fa'ti- 
MA been living, die would have taken half the 
eftate, or twelve thouland pieces of gold, and a 
fixth only, or four thouiand, the complement of 
two thirds or Jixteen thoufand, would have 
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been equally diftributed among her nieces. 
Had Fa'tima and Azza been at that time 
alive, they would have taken their legal lhare, 
to the excluiion of their brother’s female iffuc, 
uulefs the right of that ilTue had been fuftained 
by a male in an equals or a l(mer degree, who 
would have made them refduaries, " the male 
** taking, by the rule, the portion of females j” 
but a male in a higher degree would not have 
given them that advantage; and, if Omar 
himfelf had furvived, his daughters would have 
been wholly excluded. The Jix calcs, there- 
fore, or dilFcrent lituations, of the female iflue 
of Omar may be thus recapitulated: i. A 
lingle female takes a moiety. 2. Two or more 
have two thirds. 3. A male in the fame, or a 
lower, degree than themfclves, gives them a 
rejiduary right in a fubduple ratio to his own. 
4. With a daughter of Amru, who is entitled 
to half they would have only a fxtht to make 
up the regular lhare of the female ilfue. 5. 
They are excluded, if Amru left more daugh- 
ters than one, but no male ilTue in any equal, 
or a lower ^ degree. 6. A Ion allb of Am ru wholly 
excludes them. In the three firft cafes, their le- 
gal claims correfpoiid with thofe of daughters: 
but in the three lall their rights are weaker, bc- 
caufe they are in a remoter degree from the 
deceafed. 
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The pedigree exhibited in the text* is called 
by the Arabs the tajhbib, becaufe, in their 
opinion, it iharpens the uiiderftanding, and 
captivates the fancy as much as the compojition 
of an elegant love^poeniy which the word li- 
terally ligniHes ; but, without adopting lb wild 
a metaphor, we may truly fay, that it is very 
perlpicuous, and that no comment, after what 
has been premilcd, could render it clearer. An 
example, however, will Ihow more diftindlly 
tlian an abllradl rule, in what manner an 
ellate is divilible, when a male delcendant 
gives a refduary title to a female in the lame, 
or in a degree. Call^the only lur- 

viving male defeendant Omar, and fuppole 
him to be the brother of Amina, who liands 
loweft in the lirll fet of females: here the 
higheft female in that let muft receive a moiety 
of the alTets ; the next below her takes a fxth 
together with the higheft of the fecond fet, as 
the complement of two thirds ; and the ref due 
muft be divided into fve portions, of which 
Omar claims two and each of the females in 
the fame degree, one ; but the three females 

below them arc excluded. If Omar be the 

% 

brother of Zari'fa, whom we fuppole the 
loweft of the middle let, the remaining third 
of the eftate muft be diftributed in fevenths, 

P»geSi8. 
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becaufe there are Jhe females, three In a higher, 
and t’lao in an equal, degree with Omar, who 
muft always have a double portion ; and, if he 
be the brother of Unaiza, the lowed female 
of the third fet (who, on the former fuppofi- 
tion, would have been excluded), there will 
be Jix female rejiduaries entitled to portions 
with Omar, but in a fubduple ratio; lb that, 
if Amru died worth twenty^four thoufand du- 
cats, the daughter of his fon takes twelve thou- 
fand of them ; the two daughters of his Tons' 
fons receive each two thouland ; and, the red- 
due being eighty Omar is entitled alfo to two 
thoufand ducats, while Unaiza and the Jhe 
women, who remain, have- each one thoufand, 
which they owe to the fortunate exidence of 
Qmar. 4.* The rights of dders by the faifne 
father and mother, and (5.) thofe of dders by 
the lame father only, are explained in the text 
with fufficient clearnefs, but it is proper to ob- 
ferve, that the J^th cafe of the drd clafs is com- 
priled in the Jeventb cafe of the fecond ; and 
that (6.) the dders by the fame mother have 
been mentioned in a former fcQion. There 
will be no ufe in repeating the ingenious argu- 
ments of Ibnu Abbas in fupport of bis dident 
on many points from other old lawyers, nor the 
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foUd infwers, which have been ^ven to his ob«r 
je£lions ; but a ftory, told by Sharif, may here 
be repeated, becaufe it conveys an idea of the 
tc^xXxanxcf Arabian law, and ihows fr(Mn what 
fources our excellent author derived his doc- 
trine: ! Hudhail ufed to relate, that Abu 

* Musa, being conlulted on the diftribution of 
' an heritage among a daughter, a {bn*s doughs 

* ter, and a fifter, anfwered, the JirJi mujt have 

* a moiety I the fecond a Jixtb j and the third, 

A , 

* ivhat remains', but Confult Ibnu Masuuo, 
** added he, and apprize me of his anfwer :** 

A 

*wlien Ibnu Masuud, was confulted, he fsud, 

* that he was prefent, when Muhammeo him- 

* felf gave the fame decihon \ and, when that 
anfwer was ixiported to Abu Musa, he liud, 

you muft put no queftions to me, as long as 
" that illuftrious lawyer remains with you.*' 
7. * Although the 'different rights of the mother 
in different cafes be very clearly explained, yet 
her title to a tJdrd of the ref due may be illuf- 
trated by two examples : Brft, if Aohra leave 
only her hufband Wamik, her mother S6AnA, 
and her father Mazin, half of her eftate goes 
to Wamik, a third of the otheiiialf, or a iixth 
of the whole, to Soaoa and the remainder to. 
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Ma'zin ; but, fecondly, if Wamik leave only 
his wife Adhra, his mother Zaineb and his 
father Lebid, the widow takes a quarter of bis 
property, while Zaineb has a third, and Le- 
bid two thirds, of the remaining three quarters. 
8. In ^ving an example of the diviflon between 
two great grandmothers % we may anticipate in 
fome degree the arithmetical, part of the work, 
which will be found extremely clear and inge- 
nious. The pedigree exhibited by Sharif is 


in this form : 

Father 

Mother 

Mother 

\ 

/ 

/ 


Father Mother 


\ / 

Father 

Now the paternal grandmother's mother, and 
the mother of the paternal grandfather, are to- 
gether entitled to a fixth, and the • paternal 
grand&ther's &ther to the reddue, of thcf eftate, 
which ought, by the general rule, to be dmded 
into parts, becaiife fix is the denominator of 
the ihare; but, to avoid a fra^on, wc ntuft 
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oUerve the propordon of oru^ or the iixth part, 
to two, or the nund)er of perfons entitled to it ; 
and, fince one and two are prime to. each other, 
we muft. multiply two into and the produdt 
is the number of parts into which the property 
muft be divided ; fo that of twehe- cows or 
hories the great gnmdftdher will have^, and 
each of the great grandmothers, om* 

Ihe great grand&thers are called anceftors in 
the feetmd^ and th^ fathers, anceftors in the 
Hnrit d^ree, and fo forth ; and it muft be re- 
marked that in thele tables the number dl female 
anceftors, who inherit with the males ^ is equal 
to the number of fuch d^ees : thus in the fol- 
Umiagi 

F M M M 
F M W 
F M 
F 

there are t&ree great great grandmothers, and 
the eftate muft be £vided into eighteen parts, 
becaufe one and three are prime to each other. 
We fuppofe in both pedigrees, that the higheft 
line only are left by the deceafed Ambu ; for, 
by foe text, the nearefl female ancejlor excludes 
the more diftant ; and, if he leave hb father 
ZuHAia, and his paternal grandmother Azza, 
tprifo iiAlL A hb inatemal godmother’s mother. 
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ZuHAiR takes the whole inheritance ; for he 
excludes Azza, and ihe, being nearer in de« 
gree, excludes Laila. 

Let us conclude the fuhje£t with a cafe put 
by Sharif in illuHration of the pedigree in the 
text : ZUBAIDA gave her daughter's daughter 
Mayya in marriage to her fon’s fon Bashar, 
and the young pair had a fon Amru, who ac- 
quired an eftate, and died : now Zubaida was 
both paternal and maternal great grandmother 
of Amru, and had, therefore, a double relation 
to him; but another womap, named Zuhra, 
had married her daughter Solma to Fared, 
who was the fon of Zubaida, brother of 
Abla, and father of Bashar ; fo that Zuhra 
was Amru's paternal grandmother's mother, 
and had only a Hngle relation ; as it will appear 
by the following arrangement of the family ': 

Zuhra Zubaida 

I ../I 

Solma — Fa'r’ed Abla 

I / I 

Bashar Mayya 

Amru 

The cafe of a triple relation will be no lefs evi- 
dent from the following pedigree : ' 
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Zuhra Zubaida 

, / 1 '' 

SoLMA—— F ared Abla Zaineb 


/ 


Bashar- 

/ 

Amru — 


I 


-Mayya Azza 


-Fatima 


Zaid 

For, if Amru, whom in the former cafe wc 
fuppofed to be dead without iiTue, had lived 


and married his coufin Fatima, by whom he 
had a ion Zaid, who died , leaving proper^, 
Zubaida would have a triple relation to the 
deceafed ; firil, as his maternal great grandmo- 
ther’s mother ; fecondly, as his paternal grand- 
mother^ grandmother; and thirdly, as the mo- 
ther of his paternal great grandfather; but 
Zuhra has only a Jingk relation to Zaid, 
as grandmother of his paternal grand&ther 
Bashar. 

In both theie cafes, a ^xtb of the aBets is 
divided equally between the two female ancef- 
tors, by the opinion of Abu Yusuf, and, ac- 
cording to one authmrity, by that of his great 
mafter alfo; but his fellow-fhident Muham- 
MED (whole arguments, and the anfwers to 
them, it is needlels to add) contended, that 
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ZuBAiDA would be entitled in the firft cafe to 
two-tbirds, and in the fccond, to three-fourths^ 
of that Jixtb part, according to the number of 
modes, in which Ihe was related to Amru or 
Zaio. 

No comment could add perfpicuity to the 
chapter on reftduary heirs *, until we come to 
the cafes of inheritance from eiifranchiled 
flaves where a fliort elucidation of the text 
appears neceflary. If Amru enfranchife Ner- 
Gis, and die, leaving a fon Brcr, and a daugh> 
ter Laila; then, on the death of Nrrois 
without refiduary heirs by blood, his property 
goes wholly to Becr, and Laila, by the tra- 
ditionary rule, takes nothing; but, fuppole 
Laila herfclf to manumit her black Have, 

Susen, who then purchafes a flave Misc, and 
gives him freedom ; and fuppofe Susen firfl’, 
and Misc afterward?, to die without reliduary 
heirs, in this cafe the eftate of Misc goes to 
Laila; nor would there be any diflerence, if 
the two manumi/lxons Lad been conditioned to 
pay a certain fum of money at a certain time. 
The cafe of a manumiflion promifed on the 
death of the miltrefs, has rather more difficulty; 
but an example will make it clear: Laila 
promifes Nergis, that, on her death, he (hall 
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be free ; but, by the pcrfuafion of a Cbrijlian 
friend, (he renounces her faith, and feeks re> 
fuge in a hoftile country : now a believer can- 
not be the Jlave of an inf del \ and the Moham- 
medan pronounces accordingly, thatNER- 

Gis has gained his freedom; but Laila, re< 
penting of her apoftafy, returns to her native 
country and her former belief ; after which 
Nergi9 dies without heirs: Laila fucceeda 
as reiidnary to her promifec, as Hie would have 
fuccceded to a Have of Nergis purchafed after 
the dccifion of the judge, if a fimilar promife 
of manumiiTion at his death had been made by 
the maHer; and if that fecond promifee had 
died without heirs after her repentance and re- 
turn. Should Cafur, a (lave of Laila, mar> 
ry, with her confent, Merjana, the freedwo- 
man of Amru, the fon of that couple would 
be born free, becaufl', in refpedt of freedom or 
llavcry, a child has the condition of its mother^ 
and he bears a relation to Amru her manumit- 
tor; but Hiould Laila give Cafur his free- 
dom, he would draxv that relation from Amru, 
through himfelf, to Laila, fb that Hic would 

fuccced to the (bn of Cafur and Merjana, 
if he died after his parents and without other 
heirs of the (ir(l or (ccond cla($ : the cafe would 
be (imilar, if Cafur being cnfranchifed, had 
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bought a flave Misc, and given him in mairU 
age to the fi^ecdwoman of Zaio; for, if the 
ifliie of that marriage had been a fon, bom free, 

but with a relation to Zaid, and if Cafur had 
then given Misc his liberty, he would have 
draicn from Zaid the relation of his freedman’s 
child, and transferred it, through himfel^ to 
Lai LA his former midrefs. . This doArine of a 
relation (as the Arabs call it) (irft veJleJ through 
the mother and then deve^ed the father, 

is founded on a decifion of Othuan in the 
cafe ofZuBAiR and Rafi. 

We had occalion before, to mention the dif- 
ference (according to Abu Yusuf) between the 
father, and the grandfather, of the manumittor 
in regard to their fucceflion, with his fon, to the 
property of a freedman ; nor can any thing of 
moment be added here; but it will be proper to 
explain at large the concluding cafe in the chap- 
ter of rejiduaries, which proves, that the rela- 
tion of enfranchifement may arife by the af 
law as well as by the oB of the farty. Let it be 
premifed, that marriage is prohibited between 
kindred of two claiTes ; firft, between all thofe 
in afeending or defeending lines of confangui- 
nity, who are called neari fecondly, between 
brothers and fifters, and thdr ifliie, or between 
nephews or nieces and aunts or uncles, paternal 
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or maternal, who arc called intermediate \ but, 
l>ct\vecn thofe of the third, or dijiant^ clafs, as 
the firft or other coufins, there is no prohibi- 
tion; now, if Amru or Hinda purchafe a 
kinfwoman or kinfman within eitlic-r of the pro- 
hibited degrees, the Have becomes inftantly 
free, and a right of fuccellion veils in the pur- 
chafor, though the mafterfliip began and ended 
in one moment. Call the three daughters of 
IIareth a Have, Zubaida, Safiya, Amina, 
who derived freedom from their mother, and 
two of whom, the fil'd and third, purchafe Ha- 
REtii for fifty pieces of gold: he becomes in 
that indant free; and, if he die leaving pro- 
perty, two thirds of it go to his three daughters 
as their legal fliares, and the reiiduc belongs to 
the two, who procured him liberty; three fifths 
of it to ZuBAioA, who contributed her thirty^ 
and two fifths to Amina, who added her twen- 
ty^ pieces. To arrange the didribiuion without 
frailions, begin with three^ the denominator of 
the legal iliarc : now tmo^ its numerator, is 
prime to the number of fharers ; and one is prime 
.alfo xo Jh'f^ the number of refuluary portions; 
but thirty and twenty arc compojed to one an- 
other, fmee ten meafures thirty by three and 
twenty by two ; and^^vr, the dim of thofe tenths, 
may be confidered as (landing in the place of the 
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number of refiduaries : again, and three arc 
prime to each other, and their product is fifteen^ 
which, being muitiplied into three^ the firll- 
mentioned denominator, produces forty-fioCy the 

number of equal parcels, into which Hareth’s 
eftate mud be divided ; fo that thirty^ or /wa 
tbirdSf may be diftributed in tens to the three 
daughters, mnCiJifteett or the rcfidiic, in threes to 
the two, who redeemed their father; Zuraida 

taking in all nineteen, Amina Jixteen, and Sa- 
FiYA, only ten, portions of the inheritance. 

This is the calculation of Sharif, and the 
grounds of it will prcfently appear; hut the 
operation might have been (hortened thus : mul- 
tiply the denominator of the Ic^nl Jhare into the 
number of lharers, and then multiply the pro- 
duft into the denominator of the rejiduary por- 
tions. 

The chapter of excluJion*\s very perfpicuous; 
but the cafe of an unbelieving heir having really 
occurred in the time of Am, wc may infert it 
as a monument of early Arabian Jurifprudencc. 
SoLMA had embraced the new faith, and died, 
leaving her hufband, and two brothers by the 
fame mother, who were all three believers, 
with a fon, who continued an inlidel : on a dif> 
pute concerning the inheritance, Ali and Zaio 
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gave a moiety to the widower, conddering the 
fon as aClu’aWy dead, a third to the half-brothers, 
and the red to fuch of the reflduaries as be> 

lieved in the Koran', while Ibnu’l Masuud 
indiled, that the fon was dead as to the right of 
inheriting, but alive as to the power of exclud- 
ing, and thought that he drove the widower 
from a moiety to a fourth part only of Solma’s 
cflate; but the farmer opinion has prevailed, 
and in a curious book (fur which there mud 
have been abundant materials) entitled The Dif- 
fenfons of the Learned, it is admitted, that, by 
univerfal adent, if Amru leave a father, who is 
either a Have or an inddel, and a paternal grand- 
father, who is both free and a believer, the 
father is conddered as dead in law to all pur- 
pofes, and the grandfather is heir to Amru. 

We come now to the Arabian method of af- 
certaining the fmalled number of parcels, into 
which an edate can be divided, fo as to avoid 
fraflions in the legal didribution of it: that 
number we call the denominator, or devifor, of 
the ejlate, though the Arabick word mean lite- 
rally the place of coming out ; and the problem 
is eadly folved by the following rules : if the 
two numbers in quedion be prime, multiply 
one of them into the other ; if they be compoft 
to each other, multiply the meafure of one into 
the fecond, and the produfl will be the number 
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fought. The whole feition * is as clear as it 
could be made in a verbal tranllation ; and it 
would be fuperfluous to add examples of all the 
cafes, which mud occur to every one, who has 
attentively perufed the preceding parts of the 
work. 

A cafe, which arofe in the reign of Omar, 
has given occafion to fome debate f : Lai la 
died, leaving only Amru her hulband, Minua 
her mother, and Aula her lider of the whole 
blood. Now the hufband and fider were each 
entitled to a moiety, and the mother, to a third, 
of Laii.a’s property, w'hich, by the rule then 
edablidied, could be divided into yfx parts only; 
but Abbas, a companion of Muhammed, be- 
ing confulted by the Caliph, propofed, that the 
regular divifor ihould be fo increafed, that of 
eight parts Amru and Abla might each take 
tbrcCy and Hinoa two. The fon of Abbas, 
whofe opinions w'ere always rather ingenious 
than folid, w'as prefent at the decifion ; but, 
fearing the bad temper of the Caliph, fuppreffed 
at that time his own fentiinents: he thought, 
that the ffter^ having (as we have feen) a 
weaker right, ihould bear the lofs, bccaufc, 
•where different rights concur^ the •weakejl invaria- 
bly yields ; and he faid, that if an arithmetician 
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couJd number the fands, yet he could never 
make two halves and a third equal to a whole ; 
but his opinion has never been adopted, bccauie, 
although the JiJter may in fome cafes be re- 
moved into a diflin£): clafs of heirs, yet, with a 
liufband and a mother of the deceafed, her fhare 
is fixed by pofitive law, and flie cannot by any 
means be deprived of it ; fo that the (hares of 
all the claimants muKl be diminifhed in exadl 
proportion \ for inftance, if the property had 
been twenty-four pieces of gold, the mother 
would claim eighty and each of the other heirs, 
twelve ; now thofe claims cannot all be fatisfied, 
but eight is to twelve, as Jix to «/«c, which will 
be the refpedlive (hares, according to the de- 
cifion of Abbas. 

Examples of the divifor Jix increafed to Jhien 
and to nincy or of twelve to thirteen, Jifteetiy and 
J'eventeen, would appear equally ingenious, but 
would fwell this commentary to an immoderate 
fize ; there are two deci lions, however, defer v- 
ing particular notice, becaufe they were made in 
real caulcs, and have been univerfally approved. 

ZuBAiDA left her hulband Adnan, with two 
jifters of the whole blood, two JiJiers by the fame 
mother only, and the mother herfelf ; whofe legal 
(hares, in order as they are mentioned, were 
a moiety, two thirds, a third, and a Jixtb: it was 
impoflible, therefore, to dillribute them out of 
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thirty pieces, for inftance, divided into equal 
parcels; but the judge, named Shuraih, di- 
vided the whole eftate into ten parcels, each con- 
fiiling of three pieces, and allotted them to the 
claimants in the proportion of their lhares ; that 
is, to the hufband, three parcels, to the Afters 
of the whole blood, four ; to the half-Afters, 
twoi and to the mother, one\ aftiiring Aonan, 
who at Arft complained of the judgement, that 
Omar had made a Amilar deciAon ; and this 
cafe acquired celebrity among the Arabs by the 
name of ShuRaihiyya. The next cafe, which 
was anfwered at once by Ali, while he was 
haranguing the people in the mimbar^ or pulpit, 
at Cufa, is fully ftated in the text : the ihare 
of the widow was, regularly, an eighth ; that of 
the daughters, tnoo thirds ; and that of each pa- 
rent, a fxtbf all which cannot be diftributed out 
of twenty-four parcels; but Ali pronounced, 
that the property of the deceafed Aiould be di- 
vided into twenty-fevin equal parts, of which 
the widow fhould have three \ the daughters 
fxteen ; and the two parents, eight. It is re- 
corded, that, when the perfon, who confulted 
Ali, was much diflatisAed with his anfwer, and 
aftted whether the widow was not legally entitled 
to an eighthf the Caliph Add rapidly, ** it is be- 
come a ninth f and proceeded in his harangue 
with his ufual eloquence. 
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The arithmetical part of the Sirajiyya * is very 
fimple, and may be found in the hrfl pages of 
/alt our elementary books ; but the difference of 
the Arabian idiom occafions a little obfcurity. 
• The chapter on primes and meafures is founded 
on a limple analylis: when two numbers are 
compared, they are either equal or unequal ; if 
unequal, either the fmaller is an aliquot part of 
the greater, or they have a common meafure, 
which muft either be unit alone, or fomc num^ 
ieTy which the Arabs define a multitude compofed 
rf units. When the grcateft common meafure 
is found by the rule, they confider the two 
numbers as agreeing in a fraction, which has 
that common meafure for its denominator and 
unit for its numerator ; but the nature of i}sxtAra^ 
bick language makes it impoifiblc to exprefs in a 
fingle word the fradions lefs than a tenth : thus 
twenty-Jeven and twenty-four agree, as they ex- 
prefs it, in a third ; and a third of each number 
is called its wafk^ or meafure, as nine of twen- 
ty-feven, and eight of twenty-four. After this 
explanation of the word, which is tranllated the 
meafure^ .there will be no difficulty in the fol- 
lowing cafes. 

I. 4* Amru leaves only his father and mother 
and ten daughters : now, by the rule, his eftate 
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(hould be divided into Jix parts, becaufe the 
(hare of each parent is and that of all 

the daughters /wo f birds ; but four parts cannot 
be diftributed, without a fraAion, among tm 
perfons; for which reafon wc mull multiply 
fve^ which is the meafurc of ten, into fxy 
which is the firll number of parcels, and the 
product thirty is the number of lots, into which 
the property of Amru mull in faA be divided; 
each of his' parents taking lots, and each of 
his daughters two. 

II. Hinoa leaves her hulband, both her pa- 
rents, and .lix daughters ; whofe legal fliares are 
a fourth^ two Jixths, and two thirds, of the inhe- 
ritance: now the regular denominator of the 
lots would be twelve, but it is raifed to ffteeni 
and lince eight parcels cannot be diftributed 
.equally among daughters, the meafure of fix, 
or three, is multiplied by fifteen; fo that of 
fortffhe lots xt/W may go to the hulband, tDeelve 
to the parents, and twenty-four to the daughters, 
in exa 6 t proportion to their firll diftributive 
lhares. 

It will he very eafy to apply the remaining 
rules to all the other examples given by Sira- 
jVdoin* ; but lince, in the two laft cafes, 
wluch are not likely to occur, the inheritance 
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muft be divided inio 4320 and 5040 parcels, 
the calculation, after the Arabian mode, in 
words at length, would be infufierably tedious, 
and the reader may make it in figures with 
little or no trouble. The latter of thofe two 
cafes * is, however, fubjoined ; becaufe it will 
fully explun the fedion, in which no examples 

A 

are given. Saad leaves tvDo wives, Jix female 
anceftors, capable of inheriting together, ten 
daughters, and feoen paternal uncles, whofe 
fhares of twenty-four (the rooty as they call it, of 
this cafe) are three, four, fxteen, and one ; for 
the uncles can only take what the others leave. 
Now by obferving the primes and meafureS, and 
working according to the rule, we come to 2 10, 
which muft be multiplied by twentyfour, and 
the produdl g^ves the fmalleft number of par- 

A 

cels, into which Saad’s eftate can be duly di- 
vided: the produAs of that multiplicand (210) 
V 3 * 4 . 16, give 630, 840, 3360, which are 
the allotments of the wives, female anceftors, osiA 
daughters ; and the allotment of each lharer ap- 
pears at once from the following proportions : 


Persons, 

First Shares, 

Multiplicand. 

Sharki op each. 

2 

3 5 

: 210 

531- 

6 

4 •• 

: 210 

140. 

10 

16 : 

: 210 

336. 
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The lait aSt of the Mu^lman judge is to make 
an adual divifion of the Hate * ; and we will 
fuppofe that LAiLA,‘in the cafe anfwcred by 

by Abbas> had left Zaineb and Abla, two 
fillers of the whole blood, with Amru, her 
hulband, and Hind A, her mother; and that 
her property amounted 'only to twenty-Jhe 
gold mobrs : now the root of the cafe is in- 
creafed, as we have feen, from Jix to eight, 
which is prime to twenty^hve; and the pro- 
dudls of two, the lhare of each lifter, of tbree^ 
the lliare of the hulband, and of one, the lhare 
of the mother, multiplied by the number of 
gold mobrs, are 50, 75, and 25, which, divided 
by eight., give the following lhares: to each 
lifter, 6 mobrs, 4 rupees \ to Amru, 9 /v. 6 r. ; 
to Hinda, ^m. ‘ir. Had Laila’s eftate 
been Jifty gold mobrs, the diftribution would 


have been thus : 

M. 

R. 

Zaineb, . . . 

12, 

8. 

^\BI!«A, • • • • 

12, 

8. 

Amru, .... 

18, 

12. 

Hinda, .... 

6, 

4 - 


It feems necdlels to give examples of the 
fimple rules for aicertaining the dividends of 
each clajs\ but the paflage concerning creditors. 
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at the clofe of the chapter, is made obicure by 
extreme brevity, aud requires a ihort iHuftra- 
tion. Suppofe the allets of Amrv to be nine 

K 

pieces of gold ; his debts, fiue pieces to Saad, 
and ten to Ahmed ; here the aggregate of the 
debts, Jifteen^ is compofit to nine^ and their 
meafures are fioe^ and three ; fo that; by the rule 
before-mentioned of diftribution among beirs^ 

A 

Ahmed imuII receive and Saad, three 
pieces ; but, had' the debtor left thirteen, which 
would have been prime to the amount of both 
debts, then fifteen^ ftanding in the place of the 
verification, as they call it, muft be the deyifor 
of the feveral products, arifing from the ntul- 
tiplicatioh of ten and Jive into thirteen, and the 
quotients 81 and 47 will be the re^ediVe div^ 

A 

dends of Ahmed and Saad. 

The - practice of fubtraSion * arole from the 
cafe of Abdu1i*rahman and his four wives, 
decided in the reign of Othman ; and the lec- 
tion concerning it will be made dear by a fuller 
explanation of the example in the text. We 
have feen, that the widower u entitled to a 
moiety., the mother to a third, and the uncle, to 
the rejidue ; fo that, if Laila's eftatc be didded 
into fix parcds, the diftribution may be made 
without a ftaftion : but if the widower agree to 


* PSge 234. 



ihe siftA'jnr¥Ait» 


30ft 


tlie mahr^ or nuptial, pfefent Co lib 
which he had never adually pud, ihfLad of hia 
three Jixtbs of the wholo* Ae remaindeif, after 
deducing the uuAr^ muft be £idded into three 
part9, 0^ which the mother will have tnoo^ and 
die uncle one. So» if the mother agree to take 
a jewel, or other Qiedfick dung, id lieu of hftr 
tooo fixths ; or the uncle, a Have or a carriage, in 
the place of lus part, jdie remainder, which 
would be Jaur parts in the firft cafe, and jfve in 
the fecond, muft go to the other drimanta in 
proportion to their (hares. Again ; if Amru 

leave his mother Fatima^ two fifters by the 
lame mother, Latifa and Solma, and the (bn 
of a paternal uncle, Selim ; here alfo the in« 
heritance muft be divided, by the rule, into ^ 
parts : now, if the decealed left a female Have 
and thirty gold mohrs, and, if SojpMA con(ented 
to keep the (lave inftead of her legal (hare, or a 
^xtht the xenuunder of the property muft then 
be divided into ^e parcds, fiR gold mohrs in 
each, of which Fatima and Latifa muft 
receive ealbh one pared, and Selim, the three 
parcek, wluch renuun. It u obvious, tha^ if 
the firft calculation were made» in the preceding 
calcs, on a fuppofirion, that the taker of the 
Qiecifick thing was dead or incapable of inhe- 
riring, there would be dther a JefeS or an ao* 
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eefs iA fbme of the allotments to the other 
claimants. 

There is no difficulty in the chapter on the 
return* y except what arifes from the Arahick 
idiom, to which the reader is probatdy by this 
time habituated ; but it is neceflary to remark, 
that, although, by the letter of the Koran and 
the Arid rules of law, no return can be made 
to the •aidtmer or widawy yet an equitable prac- 
tice has prevailed, in modern times, of return^ 
ing to them on failure of jlMrers by blood and of 
d^ant kindred, Tlie laft cafe in the chapter can 
rarely occur ; and the refult of the calculation 
(which fills ten pages in the Perfan work of 
Maulavi Kasim) is, that, of 1440 parcels, the 
four widows take (36X5=) 180; the nine 
daughters (36X28=) 1008 ; and the^x female 
anceftors (36X7=) 252 ; fothat 45 parts go to 
each widoTOy \iz to each daughter, and 49 to 
each female ancejlor. 

The lights of the paternal grandfather have 
been more diiputcd than any other point of 
Arabian law ; no fewer than feventy contra- 
dictory decifions having been made concerning 
them in the reign of Omar ; but the dilpute is 
now fettled among the Sunnis according to the 
opinion of Abu Hanifa ; and the chapter on 
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Jh^on Teems to have been inierted merely firom 
refpe& to Abv Yusuf and Muhammed, who 
diflented on this point from their mailer * : it 
is one of the cleared chapters in the Siraj^yab^ 
and will be ulefiil to us, if the quettion Ihould 
arife in a family of Shidbs, who follow,' no 
doubt, the opinions of Ali and'ZAio. The 
cafe called acdariyya^ which was decided by the 
ion of Th ABIT, and has acquired luch celebrity 
in Iraki that it is diitinguiihed among the law- 
yers of that country .by the epithet of algbarrt^ 
or the lumnousy is a peripicuous example of the 
grandfatherV diviflon in a doiuble ratio with the 
iider: the conje^rc, formerly hazarded by 
myfelf, that it was named acdariyya, becaule 
the rules of inheritance are dijlurbed by ijt in 
favour of the grandfather, had occurred, I fee, 
to fome Arabsy and is mentioned by Sharif 
without dilapprobation. m 

It will be necelTary to illuftrate by examples 
the chapter on fuccejjion to vejled hereditary in^ 
terejls f ; and, fird, we may fuppofe, that Zaid 
had two wives, named Zaimbb and Latifa, 
and that Zaineb died potiefled of feparate pro- 
perty, leawng her huiband, her mother Zuhra, 
and Hinda, her daughter by her former huf- 
band: now the legal (harts, in order as the 
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ihareis are named, would be a fourth^ a ^xtb^ 
and a moiety ; fo that regularly the eftate fhould 
be divided into tvfehe parts* but it is here di- 
vided into four, becaufe there muft be a return 
to Zuhra and Hinda* in the proportion of 
their (hares* that is as one to three \ but* when 
Zaid has taken his fourth, the three fourths, 
which renuun, cannot be diftributed in that pro- 
portion ; and, (ince three and four are prime to 
each other, we therefore multiply four, conA- 
dered as the number of perfons entitled to a re- 
turn, into four, the denominator of the huf- 
band's Jbare, iuid the fquare number anfwers 
the j^urpofe of integral diftribution ; for of fx- 
Seen parcels Zaid will be entitled to four, Zuh- 
ra to three, and Hinda to nine. 

Suppofe next* that Zaid himfelf dies* before 
any diftribution actually made*' leaving only 
Latifa before'mentioned* his mother Barira* 
and his father Arid: here four parts of the 
former inheritance having veiled in him* the 

diftribution is eafy; one part going to Latifa, 
as her fourth, one alfo to Basira* as her tKrd 

I 

^ the ref due, and /wa parts to Arid ; in eXad 
proportion to their feveral claims on hu own 
eftate. 

Thirdly, fuppofo Hinda to die before any 
iQual diftribution, leaving the before-named 
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Zuhra, her / grandmother, Zubaida her 
daughter, and two fbns, Ha'tif and Bashar ; 
now (he had a veftei interefi in ffxxrr parts out of 
the Jixteent and, her own eftate being dWifible 
into Jix parts, we obferve, that nine and ^x are 
compolit to each other, or agree, as the Arabian 
phrafe is, in a third ; fo that a third of fix, or 
Pwo^ muft be multiplied into Jheteen^ and the 
produdt thirty-two will be the denominator 
for both cafes ; for of thirty-two parts nine will 
veil in Zuhra (Jix as mother to Zaineb, 
and three as grandmother to Hind a), twehe in 
the two fons, three in Zubaida, eight in 
Zaio*s reprefentatives ; fince, to afcertaih the 
lhare of each individual, the juft-mentioned 
lhares out of Jixteen muft be multiplied by two^ 
and thofe out of Jix, by* ybree^ which is here 
called the meafure of Hinda’s veiled intereft. 

Let us fourthly fuppofe, that Zuhra allb 
dies before any diftribution, leaving her huf* 

A 

band Caab, and two brothers Calib and 

Tarif. Now her own eftate is arranged by 
fouTt the hulband taking a moiety, and each of 
the refiduari^’Vinr fourth ; but four noAnme are 
prime to each other ; and four, therefore, mul- 
tiplied by thirty-two, produces an hundred and 
twenty-eight, the denominator of both cafes: 
we muft then multiply by four the lhares out of 
thirty-two, and by nine the lhares out of four. 
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and the produds will be lots of thf> fcveral 
claimants ; eight parcels going to Latifa, Jtx-‘ 
teen to Abio, eight to Basira, forty-eight in 
moieties to Hatif and Bashar, twelve to Zu- 

A 

BAiOA, eighteen to Caab, and eighteen in 

moieties to Calib and Tarif. 

We need only add, that, although the con- 
dulion of the chapter before us be obfcurcd by 
its extreme concifenefs, yet it plainly means, 
that, f* when any number of heirs die fuc- 
** ceBively before the diftribution, if the Jhares 
** vejled in the laft deceafed do not quadrate 
** with the arrangement of his own eftate, wc 
** muft coniider all thofe, who died before him, 
** as one deceafed heir, and himfelf as the fecond, 
** and then work by the preceding rules to 
give| more examples would be very eafy, but 
the reader would find them infiipportably te- 
dious. 

All controverfies on the claims of the next of 
hint who are neither Jbarers nor r^duaries^ are 
now at an end for it feems to be fettled, that 
they fucceed according to the order prefcribed 
in our text. 

I. On the frjl clafs of difiant kindred the 
dodrine of Abu Yusuf has far more fimplicity 
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than that of Muhammed, in which there is an 
appearance of intricacy ; but an attentive reader 
will find no difficulty in the cafe reduced to the 
form of a table, in which the loweft of the 
fix ranks are fuppofed to be the claimants of 

Ameu's eftate*: he will fee, that Abu Yusuf 
would divide that eftate into fifteen parts, giving 
one\o e^ch of the female, and /W0, by the rule 
in the Korhn, to each of the male, defeendants; 
but that Muhammed would arrange it in fixty 
parcels, twenty four of which would go to the 
reprefentatives of the three fons, and thirty-fix 
to thofe of the nine daughters ; due regard be- 
ing paid to the double portion of the male de- 
feendants, fb as to bring the fhares of the twelve 
claimants to the following order from the left 
hand, twelve, eight, four\ nine, three, fix \ fix, 
two, four', three, two, one. The' corredlneis of 
this method has, it feems, obtained it a prefer- 
ence over that of Abu Yusuf, whofe pradice, 
however, is followed, on account of its facility, 
in Bokhara and fome other places ; although of 
the two different traditions from Abu Hanifa, 
that reported by Muhammeo be the more 
publickly known and the more generally be- 
lieved. 

The reader would be unneceflfarily fatigued, 
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if we were to exhibit every ftep of the arithme- 
tical procefs, by which the eftate of Amru muft 
be diflributed, according to the opinion of Mu- 
HAMMED» between his great grandfon by fe- 
males only, and his two great granddaughters^ 
who have the advantage of a male in the line 
of defcent * ; nor does the fedtion concerning 
the difference of fides require elucidation. 

II. On the fecond clals, or the grandfathers 
grandmother 's^ who are excluded from Jbares, 
we need only fum up the dodbrine of our au- 
thor in the words of Sharif : — ** The degrees 
** in this cafe are either equal or unequal ; if 
** unequal^ the nearer is preferred ; if equals the 
** preference is given to the perfon claiming 
** through a Jharer ; if there be an equality in 
** that refpedl, the Jides muft be the fame or dif- 
** ferent ; if different, the diftribution. muft be 
made in thirds, the paternal Ode having a 
** double allotment ; if the fame, the /exes of the 
** roots, or anceftors, muft agree, or not ; if 
** they agree, the eftate muft be diftributed ac- 
** cording to the perfons of the branches, or 
“ claimants ; if not, according to the Jirf rank 
** that differs, as in the preceding clafs f.** 

HI. There feems no difliculty in the chap- 
ter :|: on the third daft of diftaht Idndrcd ; but 
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it muft be remarked* that although the brothers 
and fifters by the fame mother only take equally, 
according to the Koran, without any diftindtion 
of fex, yet that exception to the general rule by 
no means extends to the ijfne of fuch brothers 
and fillers. 

IV. Although the claims of uncles and aunts, 
in three cafes, be clearly explained in the text 
yet it may not be improper to fubjoin an ex- 
ample from the commentary of Maulavi Kao* 
SIM, which the following pedigree will make 
more intelligible than his dry ftate of the cafe ; 

Hind A — Amru — Sulmai ^ — Suhail) — ^Umar 


Lebi'o Zaineb jizza Becr 
* ► 

Zaid, 

Amru, having had by Hinda a fon, named 
Lebid, married Sulma, by whom he had a 
dau|^ter, named Zaineb : after Amru* 8 death, 
Sut.MA married Suhail, to whom ftie pro- 
duced Azza, and after his death, ftie married 
Umar, by whom (he became the mother 
Becr : now Zaid was the fbn of Lebid and 
Az;ca; and he died, leaving no heirs but 


•Page 253. 



SU A COMMENTARY ON 

Becr the brother, by the fame mother, of his 
mothtf Azza, and Zaineb, who was his pa~ 
temal aunt by the fame father Amru, and his 
maternal aunt by the fame mother Sulma. In 
this cafe, the property of Z a id muft be divided 
into nine parcels, of which the paternal aunt 
will have two thirds ; and the remaining third 
will go to the maternal uncle and aunt in the 
ratio of two to one\ fo that Zaineb, in her 
two charaAers, will be entitled to feven ninths. 

There feems no necellity to expatiate on the 
children of uncles and aunts, or on the coujins, 
as we Ihould call them, in different degrees ; 
bccaufe the text will be fufficiently perfpicuous 
to thofe, who perfcdly underftand the preced- 
ing felons : but, fince a curious cafe is put by 
Sharif, 1 am unwilling to fupprefs it; efpe- 
cially as it will throw light on the. whole fubjeft 
before us. . The father of Amru had a brother, 

Zaid, and two lifters, Zaineb and Aaisha, 
by the fame father only : his mother alfo had a 

brother, Hareth, and two lifters by the fame 
father, named Hinoa and Asima: lirft, his 
father and mother died ; 'then, all his mcles and 
aunts, leaving the following iffue: Zaid left 
two daughter’s daughters^ who were alfo the 
daughters of Zaineb’s fons; Aisha, two fons 
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of her daughter; Hareth, two daughter's 
fonSy who were alfo the fons of the fon of Hin- 
DA; and Asima, two daughter’s daughters; 
as in this pedigree : 

Zaid. Zaineb. Aa isha. Ha*rf.th. Hinda. Asiha.^ 

D. S. D. D. S. D. 



D.D. S. S. S.S. D.D. 


Amru hiiufclf afterwards died, with no heirs 
but the grandchildren of his uncles and aunts : 
In ^his cafe Abu Yusuf would have divided 
the inheritance into thirty parts ; twenty for the 
paternal fide ; that is, Jive for each of the fons, 
and as many for each of the daughters, who 
have a double relation ; and ten for the maternal 
fide, or four for each of the fons, who are dou- 
bly related, and one for each of the daughters : 
but Mohammed, having divided Amru’s 
efiate into thirty-Jix allotments, would have 
given twenty four to the paternal, and twelve 
to the maternal fide; that is, fix to each of 
Zaio’s granddaughters, as fuch, and four to 
each of them, as granddaughters of Zaineb; 

two to each of Aaisha's grandfons; three to 
each gnindfon of Hareth, as fUch; and two 
mwe to each of them, as grandfons of Hinda; 
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while one thirty-Jixtb part would have gone to 
each of AsiMA*j$ female defcendants. The rea* 
fon of thefe different diflributions will appear 
from what has preceded; but the arithmetical 
procefics would fill many pages, and would be 
thought, 1 am perfuaded, unneceffarily prolix. 

On the chapter concerning hermaphrodites 
1 ihall make no particular obfervation; fince 
monftrous births are, I truft, extremely rare in 
all countries, and the fubjefl is too fhocking to 
be difculTed without adual necefllty ; nor will 
it anfwer, I imagine, any ufeful purpofe to re* 
late the old Arabian ftories, and llrange opi- 
nions of fome lawyers, concerning the longed 
poflible time of gedationf; which is now 

linuted, on the authority of A aish A, one of 
Mohammbd*8 wives, to two years i and, though 
the Mufelmans have traditionary .accounts of 
tbree^four^ ot even Jhe children produced at 
one birth, yet the practice, we find, is to re* 
ferve the (hare of one fon; or that of ohe daugb~ 
fer^ if, on fuppoiition of her birth, the fum 
referred would be larger The pradice of 
refervation for the unborn chUd is well explain- 
ed by the cafe in the text, to which we may 
now proceed, fince the red of the chapter needs 
no illudration ; unlefs it be neceflary to inform 
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the reader, that a tvidow by law to ab- 

ftain for a certsun time after bar huiband'a 
death, firom the carellM of any olhir man ; and, 
if fhe freely confefs that ihe haa nX abftained, 
it cannot be certain, that her huftiand was the 
father of a child bom more than fix months 
after his death. Let us then fuppofe Amru to 
die, feaving a daughter Zainbb, his mother 
Asuma, his father Lebid, and his wife Hin> 
DA enfdnt*. So that, if a male child be bom, 
Amrd* 8 eftate ought regularly to be divided 
into tmtnty-fmir parts, but, on the birth of a 
ftnnale^ into tweniy~ftoeH\ becaufe, in the firft 
cafe, die fbaret are an eigJkh^ fi»r die widow, 
add a fixtb for each of the parents ; but, in tha 
fecond, befides the fharn juft: mentioned, the 
daughters would have two^thirds between them, 
and it would be the cafe of Mmberiyya’f. Now 
three is the common meafure of taenty-four and 
twenty-fiven, and the feveral meafures of thofe 
numbers are eight and nine^ either of which, 
multiplied into the other vfbole number, gives 
ttoo hundred and Jinteen for the produd; and 
that, according to what has preceded, is the 
number of fhares into wluch . the inheritance 
muft be adiually divided. In the firft cafe 
Hind A would ^ve Pmnty-Jeven fhares; Lebid 
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and Asuma, eacH tbirty-fix'^ the pofthumous 
fon feventy-eight^ and Zaineb, his fifter, thirty^ 
tune% but, in the lecond, the widow would 
have twenty-four \ ahd each of the parents, 
thirty-two j while the pollhumous daughter and 
her fifter would divide the remainder between 
them, each taking fhares. Should 

Jour pofthumous,fons be born, ninety-nine lhares 
would go to the widow and both parents ; while 
the remainder would be divided among the 
children by the rule before mentioned, Zaineb 
receiving thirteen parts, and each of her bro« 
thers twenty-fix ; but, in the cafe of a mifear- 
riage, the daughter would be entitled to a hun- 
dred and eight parts, or a moiety of the whole 
eftatc, and the nitie parts remaining would go to 
Lebid as rciiduary heir. 

The time, at which an abfent perfon is pre- 
fumed in law to be dead, has varied, wc fee, in 
different ages* ; but the modern practice I under- 
fland to be this: if Zaio has been fo long ab- 
fent, that no man can tell whether he be dead 
or alive, and li feverUy years have elapfed from 
the day of his birth, he is prefumed to be dead, 
as to bis own property, from the end of that 
term, but, as to his hereditary claims on the 
propert y of another, from the day of his abfence; 
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to that, in the firft cafe, no per{b 9 , '4ying within 
the feventy years, could have inherited any part 
of bis eftate; nor, in the fecond, could he inherit 
from any oue, who died after the day, when he 
firft was milTed. Tliough the arrangement of an 
inheritance, on which an abfent perfon may have 
a claim* be fufficiently clear from what has juft 
preceded, y£t a feigned cafe in illuftration of it 
will not, perhaps, be thought wholly fuperflu- 
ous. If Hind A then die at Murfljedabdd, leav- 
ing Amru her hulband, with two lifters of the 
whole blood, NA^niRAandSACi^NA, allreliding 
in that city, and a whole brother Zaid, who 
has long been ablent and unheard of, we muft 
conlider what effed his life or his death would 
have on the inheritance : if he be dead, Amru 
muft have a moiety of the eftate, and the lifters 
two thirds between them ; and, if he be living, 
the widower will ftill have a right to his half, 
but Zaid will take twice as much as either of 
the lifters. Now, on the firft fuppofition, the al^ 
fets of Hinda muft be divide, as we have 
ftiown, miojeven Ihares, of which Amru muft 
have tbreCf and each of the lifters, tWQ\ but, on 
the fecond, into eight ^zxtSyfour of which go 
to the hulband, and two to the brother, while 
Nadira and Saci'na can only iia>e one a 
piece; to that the widower has an intereft in 
fuppofing Zaid alive, and the lifters, in flip* 
pofing him dead: fiftjhjix^ therefore, or the 
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produce of /even and eighty which are prime to 
one another, is the number of (hares, into which 
the eibite muft be divided ; twenty-four of them 
being delivered to Amru, and feven to each of 
the females, as the leaft (hares to which they can 
in either event be feverally entitled ; if Zaid 
then return to the city,7W (hares more go to 
Amru, and fourteen are the right of the bro- 
ther ; but, if his death be proved, or preiumed 
by lapfe of time, the eighteen referved (hares 
muft be divided equally between Saci'na and 
Na oiRA, to complete their two which 
the law gives, in that cafe, to each of them. 
The P erf an commentator has added three caies 
in one of which the two firft divifors of the oS- 
fets are compoft to each other; but the opera- 
tion in all of them is too eafy to require an ex- 
ample. 

In the fedions concerning apoftates and pri- 
foners of war*, there feems to be no obfeurity; 
but it is proper to add, that, as the law is now 
fettled, the heirs of an apoftate, who were in 
being at the time of his death, are entitled to 
their legal (hares, whether they were born be- 
fore or after his apoftafy ; though' a hu(band or 
wife cannot fucceed to an apoftate, beeau(e a 
change of religion is an immediate diftblution of 
the marriage. 
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We are now come to the concluding fedion,' 
which cannot be better illullrated than by two 
feigned cafes from the Peifian and Arabian com- 
ments. I. Zaid and his daughter Abla were 
at Tea in the fame (hip, together with Bashar, 
his brother's fon, and his great nephew Amau, 
fon of Bashar: the ihip was loft, and all, 
who were in it, perifhed; ft) that which of 
them firft died, could never be clearly afeer- 
tuned. Now Amru left behind him a wdfe 
and a daughter ; and Abla had an only fon : 
in this cafe, by the opinion of Abu Han if ah 
and his followers, the four drowned perfons 
are fuppofed to have perifhed in the fame in- 
ftant, and their feveral eftates go to their fur- 
viving heirs refpedlively, according to the rules, 
which have been already explained ; but by one 
of two traditions from Alt, the aftets of Zaid 
being equally divided, and Abla being fup- 
pofed to have outlived her father, the fon takes 
one moiety in her right, while the other moiety 
is conceived at firft to have vefted in BAsiiar, 
and then in Amru, between whofe widow <and 
daughter it is diftributable according to law. 
2. Ka sim and his younger half-brother Hasan 
wdre drowned in the fame boat, each leaving a 
mother, a daughter, and a patron, by whom ea^ 
of them had been manumitted : then, if each of 
them left ninity {neces of goH on fliore, the pro- 
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petty of each muft be feverally diftributed, ac« 
cording to the Hanifeans; the daughter of 
each taking half, or Jaiy-Jivc pieces the mother 
a Jixt&y or Jifteen, and the manumittor, as refi- 
duary, the thirty pieces which remain; but ac- 
cording to Ali, the younger brother Has an be- 
ing firft confidered as the furvivor, that refidue 
veils in him, and is then dillributed, in the juft 
mentioned ratio ; half of it, or fifteen, going to 
his daughter ; Sifixtb, or five pieces, to his mo- 
ther ; and ten, the reddue, to his patron ; next, 
Ka'sim being fuppofed to have furvived, tJie 
fame rule is applied to him ; fo that the daughter 
of each takes on the whole fixty', the motheri- 
twenty ; and the manumittor, ten pieces of gold. 
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AN 


ESSAY 


ON 

THE LAW OF BAILMENTS. 


Having lately had occafion to examine with 
fome attention the nature and properties of 
that contrad, which lawyers call bailment, 
or, A delivery of goods on a condition^ exprejfed 
w implied^ that they JbaU be rejlored by the bailee 
to tbe bailor^ or according to bis directions^ as 
foon as tbe piirpofe, for wbicb they were bailed, 
fball be anfutercd^ I could not but obferve with 
rjirprife, that a title in our English law, which 
feems the moll generally intcrcAing, ihould be 
the lead generally tindcrdood, and the lead pro- 
eifely afeertained. Hundreds and thoufands of 
men pafs tiirough life, without knowing, or 
caring to know, any of the nutiiberlefs nice- 
ties, which attend our abdrufc, tliough elegant, 
fydem of real property, and without being at 
all act][uainted with that exquilitc logick, on 



which our rules of fpecial pleading are founded; 
but there ‘is hardly a man of any age or ftation, 
who does not every week and almoA every day 
contra6i the obligations or acquire the rights of a 
hirer or a letter to hire, of a borrower or a lender, 
of a depofJaiy or a perfon depojiting, of a commif- 
fioner or an employer, of a receiver or a giver, 
in pledge ; and what can be more -abiiird, as 
well as more dangerous* than frequently to be 
hound by duties, without knowing the nature 
or extent cf them, and to enjoy rightS; of which 
we have no juA idea ? Nor mu A it ever be for- 
gotten, that the contrads above-mentioned are 
among the principal fprings and v/heels of civil 
fociety , that, if a want of mutual conAdence, 
or any other caufe, were to weaken them or 
obAnuA their motion, the whole machine would 
inAantly be difordered or broken to pieces: pre- 
ferve them, and various accidents may Aill de- 
prive men of happinefs; but deAroy them, and 
the whole fpecies muA infallibly be miferable. 
It Teems therefore aAoniihing, that To important 
a branch of jurifjirudcncc iliuuld have keen To 
long and fo Arangely unfettlcJ in a great com- 
jnevcial country; and that, from the reign of 
Elizabeth to the reign of Anns, the doctrine 
itJbeHmenis fliouM have pnodiiccd more con- 
tradi«Aions and confulion, more diverfily of opU 
nion and inconfiAcncy of argument, than any 
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other part, perhaps, of juridical leanung; at 
leaft, than any other part equally Ample. 

Such being the cafej I could not help ima^n- 
ing, that a lliort and perfpicuous difcuflion of 
this title, an expoAtion of all our ancient and 
modern deciAons concerning it, an attempt to 
reconcile judgments apparently difcordant, and to 
illiillrate our laws by a comparifon of them with 
thofe of other nations, together with an inveAi- 
gation of their true fpirit and reafon, would not 
be wholly unacceptable to the Audent of Englijh 
law; efpecially as our excellent Blackstone, 
who of all men was beft able to throw the clear- 
eA light on this, as on every other, fubjeft, has 
compriled the whole do£trinc in three para- 
graphs, which, without aA'e<Aing the merit of his 
incomparable work, wc may lafely pronounce 
the leaA fatisfacAory part of it ; for he reprefents 
Je/iding and hilling to bin\ which are bailmcnls 
by his own definition, as contracts of a dijlhul 
JPccies'j he fays nothing cfcmploymentby iow- 
mffioii; he introduces the dodtrine of a dijlrefst 
vrhich has an analogy to a paton, but is not pro- 
pcrly bailed ; and, on the great ijueAicn of re- 
fponjibility for tiegleel^ he fpeaks fo luofely and 
indeterminately, that no fixed ideas can be col- 
ledled from his words*\ His commentaries arc 

* 2. Conitn. 454. 



tlie moft correct and beautiful outline, that ever was 
exhibited of any human fcience; but they alone 
will no more form a lawyer, than a general map 
of the world, how accurately and elegantly fo» 
ever it may be delineated, will make a geogra- 
pher : if, indeed, all the titlt^, which he pro- 
fefl’ed only to fketch in elementary difeourfes, 
were filled up v/ith exadtnefs and pcrfpicuity, 
Englijlmen might hopd at length to pofTefs a 
digeft of their laws, w'hich would leave but little 
room for controverfy, except in cafes depending 
on their particular circumftancesj a work, which 
every lover of humanity and peace muft anxi- 
oufly wifh to fee accomplilhed. The following 
cfFay (for it afpires to no higher name) will ex- 
plain my idea of fupplying the omillions, whe- 
ther deflgned or involuntary, in the Com- 
mentaries on the Laws of England. 

I propofc to begin with treating the fubjedt 
andlytically, and, having traced every part of it 
up to the firft principles of natural reafon, lhall 
proceed bijiorically, to fhow with what perfedt 
harmony thofe principles arerecognifed and eila- 
blUhed by other nations, efpecially the Romans, 
as Well as by our English courts, when their 
deciiions arc properly underflood and clearly 
diflinguiihed ; after which I lhall relume 
Iheticatly the whole learning of bailments, and 
expound fuch rules, ae, in my humble appre- 
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henfion, will prevent «ny farther perplexity on 
this interefting title, except in cafes very pecu- 
liarly circumftanced. 

From the obligation, contained in the defini- 
tion of bailment, io rejtore the thing bailed at a 
certain time^ it follows, that the bailee muft keep 
it, and be refponjible to the bailor, ij it be hjt or 
datnaged; but, as the bounds of juftice would in 
moll cafes be tranfgreffed, if he were made an- 
fwerable for the lofs of it without bis fault, he 
can only be obliged to ;keep it with a degree of 
care proportioned to the nature of the bailment; 
and the inveftigation of this degree in every par- 
ticular contrad is the problem, which involves 
the principal difficulty. 

There are infinite fhades of care or diligence 
from the flighted momentary thought, or tran- 
fient glance of attention, to the moll vigilant 
anxiety and folicitude; but extremes in this cafe, 
as in mofl others, are inapplicable to pra^ice: 
the firfl extreme would feldom enable the bailee 
to perform the condition, and the fecond ought 
not in juftice to be demanded ; fmee it would be 
harlh and abfurd to exadl the fame anxious care, 
which the greateft mifer takes of his treafure, 
fhmn every man, who borrows a book or a feaL 
The degrees then of care, for which we are feek- 
ing, muft lie fomewhere between thefe extremes 
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and, by obferving the different manners and 
charafters of men, wc may find a certain ftand- 
ard, which will greatly facilitate our inquiry; 
for, although fome are exceflively carelefs, and 
others exceflively vigilant, and fome through 
life, others only at particular times, yet we 
may perceive, that the generality of rational men 
life nearly the fame degree of diligence in the 
conduct of their awn afliiirs ; and this care, there- 
fore, which every perfon of common prudence and 
capable of govmiing a fatnily takes of bis own 
concerns, is a proper meafure of that, which 
would uniformly be required in performing 
every contrad, if there were not ftrong reafons 
for exacting in fome of them a. greater ^ and per- 
milling in others a lefs^ degree of attention. 
Here then we may fix a conftant determinate 
point, on each fide of which there is a ferics con- 
fiding of variable terms tending indefinitely to- 
wards the above-mentioned extremes, in propor- 
tion as the cafe admits of indulgence or demands 
rigour : if the condru6tion he favourable^ a de- 
gree of care lefs than the dandard will be fuffi- 
cient; if n'goroKi, a degree more will be required; 
and, in the fird cafe, the meafure wdll be that 
care, which every man of common fenfe^ though 
ahfent and inattentive^ applies to his own af- 
fairs; in thefecond, the meafure will be that 
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attention, which a man remarkably exadl and 
thoughtful gives to the fecuring of his perfonal 
property. 

The fixed mode or ftandard of diligence I 
ihall (for want of an apter epithet) invarfably 
call Ordinary ; although that word|is equivo- 
cal, and fometimes involves a notion' of degra- 
dation, which I mean wholly to exclude; but 
the unvaried ufe of the word in one fenfe will 
prevent the leaft obfeurity. The degrees on 
each fide of the Ihmdard, being indeterminate, 
need not be diftinguiflied by any precife deno- 
mination: the firft may be called less, and 
the fecond, more, than ordinary dili- 
gence. 

Supedatives axe exadly true in mathcmaticks; 
they approach to truth in abllra£t morality ; but 
in pradtice and adbual life they are commonly 
falfc ; they are often, indeed, ufed for mere in- 
ten/iveSy as the most diligent for very diligent\ 
but this is a rhetorical figure ; and, as rhctorick, 
like her filler poetry, delights in fidlion, her lan- 
guage ought never to be adopted in fober inveili- 
gations of truth : for this realbn I would rejedl 
from the prefect inquiry all fuch expreflions as 
ibe utmofl car&y all poffiUcy or all imagituAle, 
diligeticey and the like, which have been the 
caufe of many errors in the code of ancient 
Rome, whence, as it will foon be demonllratled. 
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they have been introduced into our books even 
of high authority. 

Juft in the fame manner, there are infinite 
(hades of defadt or negleSi, from the fiighteft 
inattention or momortary abfence of mind to 
the moft reprehenfible fupinenefs and ftupidlty: 
thefe are the omiflions of the before-mentioned 
degrees of diligence, and are exadly correlpond- 
ent with them. Thus the omilfion of that 
care, which every prudent mah takes of his own 
property^ is the determinate point of negligence, 
on. each fide of which is a feries of variable 
modes of default infinitely diminKhing, in pro- 
portion, as their oppofite modes of care infinitely 
increafe; for the want of extremely great care is 
an extremely little fault, and the want of the 
ilighteft attention is fo confidcrable a fault, 
that it almoft changes its nature, and nearly be- 
comes in theory, as it exactly does in praflice, a 
breach of truft and a deviation from common 
honefty. This known, or fixed, point of negli- 
gence is therefore a mean between fraud and 
accident \ and, as the increasing feries con> 
tinually approaches to the fir A extreme,, without 
ever becoming precifely equal to it, until the lall 
tenn melts into it or vaniflics, fo the docreafing 
feries continually approximates to the tccond ex- 
treme, and at length becomes nearer to it than 
any aflignable difference : but the laft terms be- 
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ing, as before, excluded, we muft look withia 
them for modes applicable to prad^ice; and thefe 
we ihall find to be the omiffions of fuch care as 
a man of common fenfe, however inattenUvey and 
of fuch as a very cautious i and vigilant man, re- 
fjpedively take of their own pojfejftons. 

The conftant, or fixed, mode of default I like- 
wife call ORDINARY, not meaning by that epi- 
thet to diminilh the culpability of it, but wanting 
a more appofite word, and intending to ufe this 
word uniformly in the fame ienfe : of the two 
variable modes the firft may be called greater, 
and the fecond, less, than ordinary, or the 
firft GROSS, and the other, slight negled. 

It is obvious, that a bmlee of common honefty, 
if he alfo have common prudence, would not be 
more negligent than ordinary in keeping the 
thing buled : fuch negligence (as we before have 
intimated) would be a violation of good . faith, 
and a proof of an intention to defraud and injure 
the bailor. 

. It is not lefs obvious, though lefs pertinent to 
the fubjedi, that infinite degrees of fraud may be 
conceived increafing iii a feries from the term 
where grofs negle^ ends, to a term, where pofi- 
tive crime begins; as crimes likewife proceed 
gradually from the lighted to the moft atfocious; 
and, in thefame manner^ there are infinite degrees 
of acddent from the limit of extremely flight ne- 
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gleft to a force irrejlfiihle hj any human power. 
Law, as a pradical fctence, cannot take notice 
of melting lines, nice difcriminations, and eva- 
nefcent quantities; but it does not follow, that 
negledif deceit, and accident, are to be confidered 
as indivifible points^ and that no degrees whatever 
on either Hde of the ftandard are admifllble in 
legal difquifitions. 

Having difcovered the feveral modes of di//- 
gence, which may juftly be demanded of con- 
trading parties, let us inquire in what particular 
cafes a bailee is by natural law bound to ufe 
them, or to be anfwerabic for the omilfion of 
them. 

WJien the contrad is reciprocally beneficial to 
both parties, the obligation hangs in an even ba- 
lance; and there can be no reafon to recede from 
the ftandard: nothing more, therefore, ought in 
that cafe to be required than ordinary diligence, 
and the bailee ftiould be terponfible for no more 
than ordinary negleSti but* it is very different, 
both in reafon and policy, when oiie only of the 
contrading parties derives advantage from the 
contrad. 

If the bailor onfyrcceivt benefit or convenience 
from the bailment, it would be hard and unjuft 
to require any'parricular trouble from the bailee, 
who ought not to be molefted unneceffarily for 
his obliging condud : if more, therefore, than 
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good faith were cxa£^ed from fuch a perfon, 
that iS;. if he were to be made anlweraWe for Icfs 
than grofs negleft, few men after one or two 
examples, would accept goods on fuch terms, 
and focial comfort would be proportionably im^ 
paired. 

On the other hand, when the bailee alone is 
benefited or accommodated by his contrad, it is 
not only reafonable, that he, who receives the 
henejitt fjould bear the burden, but, if he were 
not obliged to be more than ordinarily careful, 
and bound to anfwer even for flight negle<3:, 
few men (for adts of pure generofity and friend- 
fliip are not here to be fuppofed) would part with 
their goods for the mere advantage of another, 
and much convenience would confcquently be 
loft in civil focicty. 

This diftindlion is conformable not only to 
natural reafon, but alfo, by a fair prefumption, 
to the intention of the parties^ which conftitutes 
the genuine law of all contracts, when it con- 
travenes no maxim of* morals or good govern- 
ment; but, when a different intention is ex- 
prejfedt the rule (as in devifes) yields to it; and 
a bailee without benefit may, by a fpecial under- 
taking, make himfelf liable for ordinary y or flight, 
neglea,oreven for inevitable hence; as 

an agreement, that a man may fcfely he difhaneft, b 
repugnant to decency and morjdity, and, as no 
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man ihall be prefumed to bind himfelf againft 
irrejflihle force t it is a juft rule, that every bailee 
is refponftble for frmid^ even though the contrary 
be ftipulated, but that no bailee is reljponftble 
for accident f unlefs it be moft exprefsly fo agreed. 

The plain elements of natural law, on t^e fub- 
je£t of relpdnftbility for negle£l, having been 
traced by this (hort analyfis, I come to the fe- 
cond, or bifiorical^ part of my eftay; in which 
I (hall demonftrate, after a few introduAory re- 
marks, that a perfefl harmony fubftfts on this 
Interefting branch of jurifprudence in the codes 
of nations moft eminent for legal wifdom, par- 
ticularly of the Romans and the English. 

Of all known laws the moft ancient and ve- 
nerable are thofe of the Jews ; and among the 
Mofaick inftitutions we have fome curious rules 
on the very fubjeA before us ; but, as they are 
not numerous enough to compofe a fyftem, it 
will be fufiicient to interweave them as we go 
along, and explain them in their proper places : 
for a flihilar reafon, 1 fliall fay nothing here of 
the Attick laws on this title, but fhall pro- 
ceed at 6nce to that nation, by which the wif- 
dom of Athens was eclipfed, and her glory 
extinguiflied« 

The deciftons of the old Roman lawyers, col- 
lected and ^rr^nged in the fixth century by the 
order of Justinian, have been for a^es, and in 
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fome degree fiill are, in bad odour among En^ 
glijhmen : this is an honed prejudice, and flows 
from a laudable fource ; but a prejudice, mod 
certainly, it is, and, like all others, may be carried 
to a culpable excels. 

The conditution of RoMe waS originally ex- 
cellent; but, when it was Jettledy as hidorians 
write, by Augustus, or, in truer words, when 
that bafe diflTembler and cold-blooded aflaflin C 
OStavius gave law to millions of honeder, wifer, 
and braver men than himfelf by the help of a 
profligate army and an abandoned fenate, the 
new form of government was in itfelf abfurd and 
unnatural; and the lex regia, which concen- 
trated in the prince all the powers of the date 
both executive and legiflative, was a tyrannous 
ordinance, with the name only, not the nature, 
of a law* ; had it even been voluntarily conceded, 
as it wa8_in truth forcibly extorted, it could not 
have bound the Jons of thofe who confented to 
it; for “ a renunciation qi perjonal rights, cfpe- 
cially rights of the highed nature, can have 
no operation beyond the perfons of thofe, who 
renounce them." Yet, iniquitous and odious 
as the feUlement of the conditution was, Ul- 
PIAN only fpoke in conformity to it, whqn he 
frid that ** the will of the prince had the force 


* D. 1. 4. 1. 
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** of Jaw tliat is, as he afterwards explain^ 
himJelf, in the Roman empire\ for he neither 
mcaned, nor could be mad enough to mean, that 
the propoJition was juft or true as a general 
maxim. So congenial, however, was this rule 
or fentence, ill underftood and worfe applied, to 
the minds of our early Norman kings, that 
fome of them, according to Sir Joh n Fortescue, 
were not pleafed with their own laws, but ex- 
** erted themfelves to introduce the civil laws 
“ of Rome into the government of England*;" 
and fo hateful was it to our fturdyanccftors,that,if 
John of Salisbury be credited, “ they burned 
and tore all fuch books of civil and canon law 
** as fell into their handsf but this was intem- 
perate zeal; and it would 'have been fu£Scientto 
imprbbate the publick, or conJUtutional, maxims 
of the Roman imperial law, as abfurd in them- 
felves as well as inapplicable to our free govern- 
ment, without rejefling the whole fyftem of pri- 
vate juriiprudence as incapable of anfwering 
even the purpofe of illuftration. MdXiy pojitive 
inftitutions of the Romans are demonftrated by 
Fortescue, with great force, to be farfurpafied 
in juftice and fenfe by our own immemorial cuf- 
toms; and the referipts of Sever us or Cara- 
cals a, which were laws, it feems, at RomCf 

* De Laud. Leg. Angl. c. 33. 34. t Seld. wFort. c. 33. 
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hare certsunly no kind of authority at Wejtmin-- 
Jter\ but, in queftions of rational law, no caule 
can be afligned, why we ihould not Iborten our 
own labour by reforting occafionally to the wif- 
dom of ancient jurifts, many of whom were the 
moft ingenious and fagacious of men^ What is 
good fenfe, in one age, muft be good fenfe, all 
circumftances remrining, in another ; and pure 
uufophifticated reafon is the lame iu Italy and 
in England, in the mind of a Papinian and 
of aBlackstonb. 

Without undertaking, therefore, in all in 
ftances, to reconcile Nbrva with Proculus^ 
Labeto with Julian, and Gaius either with 
Gelsus or with himfelf, 1 lliall proceed to ex- 
hibit a fummary of the Roman law on the fub- 
je£t of rejpon/ibility for negledl. 

The two great fources, whence all the deci- 
fions of civilians in this matter muft be derived, 
are two laws of Ulpian; the firft of which is 
taken from his work on SabinuSt and the fecond 
from his tra^ on the Edidf : of both tbefe laws 
I fhall give a verbal tranilation according to my 
appirehenfton of their obvious meaning, and ftiall 
then ftate a very learned and interefting contro- 
Verfy concerning them, with the principal argu- 
ments on each fide, as fiur as they tend to eluci- 
date the queftion before us. 

** Somecontradsjfays the great writeron Sabimu , 
2 2 
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** make the party reiponiible £br deceit omlt; 
** fpme, for both deceit and neglect. No- 
** thing more than reJponJMlity for deceit is 
** demanded in deposits and possession at 
" will; both deceit and neglj^ct are in^ 
" bibited in commissions, lendino toe 
USE, custody after sale, taking in 
" pledge, HIRING; alfo in PORTIONS, 6UAR- 
" DIAIfSHlPS, VOLUNTARY WORK I (amODg 

** thefe some require even more than ordinary 
" diligence). Partnership and undi- 
“ VIDEO PROPERTY todke the partner ondjoinU 
** proprietor anfwerable for both deceit AUd 

" NEGLIGENCE*.” 

** In contrads, fays the fame author in his 
" other work, we are fometimes refponfible for 
" DECEIT ALONE ; fometimes, for neglect 
** also; for deceit only in deposits; be- 
«• caufe, fmce no benefit accrues to the de- 
** pofitary, he can juftly be anfwerable for no 
more than deceit; but, if a reward hap- 
“ pen to be given, then a rejponJibUity for ne- 
** GLECT also is required; or, if it be agreed 

* Coitraft&s quidam dolum malum buhtaxat Kcipunt; 
qiudam,etDOLUM et colpam. Dolum tantum depositiim 

et PEECARIOM} SOLUM BT CULPAM, MAMDATUM, COUMO. 
DATUM, TBNSITUM, PIGNOEI ACCEPTUM, LOCATUM ; item 
DOTISDATIO, TUTEUS, NEGOTIA GESTA : (in his qpiDAM Ct 
DILIGBNTIAM). SoClBTAS Ct EBE.UM COMMVHIO Ct DOLUM 
BT CULPAM recipit. D. 50. 17. 23. 
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** at the time of the contra£t, that the depoAtary 
** (hall anfwer both for neglect and for acci- 
'*oint: but, where a benefit accrues to 
<* both parties, as in keeping a thing 
** SOLD, as in hiring, as in portions, as in 
** PLEDGES, as in partnership, both oe- 

CE 1 T AND NEGLECT make thc party liable. 
** Lending for use, indeed, is for the moA 
‘‘part BENEFICIAL to the borrower only; 
“ and, 'for this reafon, the better opinion is that 

of Q^Mucius, who thought, that he ihould 
** be refponAble not only for neglect, but 
** even for the omiflion of more than ordinary 

“ DILIGENCE*." 

One would fcarce have believed it poAible, 
that there could have been two opinions on laws 
A> porfpicuous and precife, compofed by the fame 
writer, who was indubitably thc beA expoAtor 

* In contraAibu; interdum dolum solum, interdum et 
CULPA M, prseftainus} dolum in depositor nam, quia 
nulla utilitas ejus vcrfatur, apud quern dcponitur, me* 
rito DbLus praeftatur solus ; nifi fortd et merges acceflit, 
tqpl; enim, ut eft et conftituturo, etiam culpa exhibetur ; 
aut, fi'boc ab initio convenit, ut et culpam et periculum 
praeftet is, penes quern deponitur: fed, ubi UTRiusqjjE UTi- 
LiTAS vertitur, ut in empto, ut in locato, ut in dote, ut 
in PiGNORB, ut in societate, et dolus et culpa praeftatur. 
Commodatom autem plerumquc solam utilitatem con- 
tinet ejua, cui commodatur} et ided verior eft Q^Mtfcii 
fenteotia exiftimantis et culpam prxftandam et oilicen* 
TIBM.- D. 13. 6 . 5. 2. 
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of his own dodrine, and apparently written in 
illuftration of each other ; the iirft compriling 
the rule, and the fecond containing the realbn of 
it: yet the llngle pallage extracted from the 
book on Sabinus has had no fewer than twelve 
particular commentaries in Latin*, one or two 
in Greek\, and fome in the modem langua^s of 
Eubope, belides the general expolitions of that 
important part of the digeft, in which it is prer 
ferved. Mod of thefe I have peruled with more 
admiration of human &gaaty and indullry than 
rither folid inftni&ion or rational entertainment; 
for thefe authors, like the generality of commen- 
tators, treat one another very roughly on very little 
provocation, and have the art rather of clouding 
texts in themfelves clear, than of elucidating 
pafiages, which have any obfcurity in the words 
or the fenfe of them. Campan as, indeed, who 
^8 both a lawyer and a poet, has turned the 
iirft law of Ulpian into Latin hexameters; and 
his authority, both in profe and verfe, confirms 
the interpretation, which I have juft given. 

The chief caufes of all this pople^dty have 
been, firft, the vague and indiftindi manner in 
which the old Roman lawyers, even the moft 

*Bocsru5, Campancs, D’avezan, Del Rio, Lb Conte, 
Rittbrshusius, Giphahios, J. Godeeroi, and othen. 

f The fcholKim on Harmimpulus, 1. 6. tit. de Reg. Jur. 
n. 15. may be confidered as a commentary on this law. 
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eminent, have written on the fubjeA; fecondly, 
the loofe and equivocal fenfe of the words di- 
LiGENTiA and CULPA; lallly and principally, 
thedarknefs of the parenthetical claufe in his 
QU iDAM £T DiLiOENTiAM, which has pro- 
duced more doubt, as to its true reading and Hg- 
nification, than any fentence of equal length in 
any author Greek or Latin. Minute as the 
queftion concerning this claufe may feem, and 
dry as it certainly is, a Ihort examination of it 
appears abfolutely neceflary. 

The vulgate editions of the pandeifts, and the 
manufcripts, from which they were printed, ex- 
hibit the reading above fet forth; and it has ac- 
cordingly been adopted by Cujas, P. Faber, 
Le Conte, Donellus, and moH others, as giv- 
ing a fenfe both perfpicuops in itfelf and con- 
tinent with the fecondlaw; but the Florentine 
copy has quidenit and the copies, from which 
the Bajilica were tranflated three centuries after 
Justinian, appear to have contmned th^ fame 
word, fince the Greeks have rendered it by a 
particle of timilar import. This variation in 
a tingle letter makes a total alteration in the 
whole doctrine of Ulpian; for, if\X. be agreed, 
that diligentia means, by a figure of fpeech, a 
more than ordinary degree of diligence ^ the com- 
mon reading will imply, conformably with the 
fecond law before cited, that ** some of thepre- 
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** ceding contra^ demand that higher degree;'* 
but the FlorenUne reading denote, in con- 
tradidion to it, that “ ai,l of them require more 
“ than ordinary exertions.*' 

It is by no means my dehgn to depreciate the 
authority of the venerable manufcript preferved 
at Florence i for, although few civilians, I be- 
lieve, agree with Pol it i an, in fuppofing it to 
be one of the originals, which were fent by 
*JuJiinian himfelf to the principal towns of 
lUdy^', yet it may pojjihly be the very book, 
which the Emperor LoTHARtus II. is Jaid to 
have found at Amalfi about the year 1130, and 
gave to the citizens of PrsA, from whom it was 
taken, near three hundred years after, by the 
Florentines, and has been kept by them with fu- 
perftitious reverence f : be that as it may, the 
,9opy deferves the higheft refpedl ; but, if any 
proof be requidte, that it is no jaiiltiefs tranfcripr, 
we may obferve, that, in the very law before us, 
accedunt is erroneoufly written for accidant\ and 
the whole phrafe, indeed, in which that word 
occurs, is different from the copy ufed by the 
Greek interpreters, and conveys a meaning, as 
Bocerus and others have remarked, not fup- 
portable by any principle or analogy. 

* Epift. X. 4. Mifcell cap. 41. See GraTina,lib. i. $ 141. 

f Taarelli, Prirf ad Fand. Florent. 
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This, too, is indiiputably clear ; that the fen- 
tence in bis quidem et diUgmtia^j is ungrain> 
.aatical, and cannot be conilrued according to the 
interpretation, which fbme contend for. What 
verb is underftood? Reci^unt. What noun? 
CoritraSlds, What then becomes of the words in 
bis, namely contraSiihuSj nnlefs in lignify among? 
And, in that cafe, the difference between Qj7i> 
DEM and QUioAM vaniihes; for the claufe may 
ffill import, that ** among the preceding con* 
“ trades (that ns, in some of tbemjy more than 
ufual diligence Is exnded :** in this fenfe the 
Greek prepoAtion feems to hr>ve been taken by 
the icholiaff: on Harmemopulus; and it may 
here be mentioned, that diligentiOf in the nomi- 
pative, appears in fome old copies, as the Creeks 
have i^endered it; but AqcuRsius, Del- Rio, 
and a few others, conAder the word as implying 
no more than diligence ingeneral^ znd diftinguifh 
it into various degrees applicable to the feveral 
contrads, which Ulpian enumerates. We may 
add, that one or two interpreters thus explain 
the whole fentence, ** in his contntSiibus qui- 
** dam jurifeonJulU et diligcntiam requirunt^' 
but this interpretation, if it could be admitted, 
would entirely deftroy the authority of the 
claufe, and imply, that Ulpian was of a dif- 
ferent opinion. As to the laft conje£lM||, 
that only certain cafes and circun^ances are 
meaned by the word quidam, it fcarce de- 
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ferves to be repeated. On the whole, I ftrongly 
incline to prefer the vulgate reading, elpecially 
as it is not conje61uraI, but has the authority of 
rnanufcripts to fupport it ; and the raiftake of a 
letter might eah}/ have been made by a tran* 
fcriber, whom the prefaces, the epigram pre^ 
fixed, and other qircumflances, prove to have 
been, as Taurelli himfelf admits, a Greek . — 
Whatever, in Ihort, be the genuine words of 
this much-controverted claufe, I am perfuaded, 
that it ought by no tneans to be {trained into an 
inconfiftency with the Jecond law ; and this has 
been the opinion of moji foreign jurids from Azo 
andAxciAT down toHEiNECciusandHuBEXi 
who, let their diflcnlion be, on other points, 
ever fo great, think alike in diftinguifhing three 
degrees of negledl, which we may term grofs, 
ordinary, and flight, and in demanding refpon- 
fibility for thole degrees according to the rule 
before expounded. 

The law then on this bead, which prevailed 
in the ancient Reman empire, and ftill prevails 
in Germar^, Spain, France, Italy, Holland, conr 
ftituting, as it were, a part of the law of nations, 
is in fubftance what follows. 

Grofs neglect, lata culpa, or, as the Reman 
lawyers mpft accurately call it, dole pnxima, is 
in pradice confidered as equivalent to dolvs, 
or FRAUD, itielf; and confifts, according to the 
beft interpreters, in the em^en of that care. 
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which even inattentive and thoughtlefs men never 
fail to take of their own property: this fault they 
Juftly hold a violation of good faith. 

Ordinary negle<5t, levis culpa, is the want of 
that diligence, which the generality of mankind 
ufe in their own concerns ; that is, of ordinary 
care. 

Slight negledt, levijima culpa, is the omijion 
of that care, which very attentive and vigilant 
perfons take of their own goods, or, in other 
words, of very exaSl diligence. 

Now, in order to afcertaiu the degree of neg- 
le61, for which a man, who has in his poflefTion 
the goods of another, is made refponfible by his 
contrail, either exprefs or implied, civilians cfta- 
blifli three principles, which they deduce from 
the law of XJlpian on the Ediil ; and here it 
may be obferved, that they frequently diilinguiflt 
this law by the name of Si ut certo, an'd the 
other by that of ContraSlus* ; as many poems 
and hiftories in ancient languages are denomi- 
nated from their initial words. 

Firll: In contra61s, which are beneficial folely 
to the owner of the property holden by another, 

* Or 1. 5. $ 2. ff. Cemmoi. and 1. 23. ff. de reg. jyr. In- 
ftead offf, which is abaibarous corruption of the initial let- 
many write D, for with more cleameft 

and propiiety. 



no more is demanded of the holder than good 
faiths and he is conlequently refponfible for 
nothing lefs than grofs negle£l t this, therefore, 
is the general rule in deposits; but, in regard 
to commissions, or, as foreigners call them, 
mandates, and the implied contmOiiugotiorum 
geftorum^ a cert;;in care is requilite from the 
nature of the thing j and, as good faith itfelf de» 
mands, that fuch care be proportioned to the 
exigence of each particular cafe, the law /kr^• 
fumes, that the mandatary or commiflioner, and, 
by parity of realbn, the negotmwn gefior, en* 
gaged at the time of contrading to uie a degree 
of diligence adequato to the performance of the 
vfork undertaken* 

Secondly: In contradls reciprocally 
to both parties, as in thole of sals, ;;bir|NG, 
FLEDGING, PARTNERSHIP, and the contiRdl 

implied in joint>propertt,. fuch cart is ex-* 
aded, as every prudent man commonly takes of 
bis vwn goods', and, by conlequence, the vendor, 
the hirer, the taker in pledge, the partner, 
and the co-proprietor, are anfwerable for ordinary 
negle£i. 

Thirdly: In contra6is, from which a benefit 
accrues orUy to him, who has the goods in his 

* ihiigtiittam, fay the JSmmm lawyers, gertnib utgo- 
tkportm. 
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oudody, as in that of lending for use, an 
extraordinary degree of care is demanded ; and 
the borrower is, therefore, relponfible for jUght 
negligence. 

This had been the learning generally, and 
almoft unanimoufly, received and taught by the 
doctors of Roman law ; and it is very remark- 
able, that even Antoine Favre, or Faber, 
who was famed for innovation and paradox, 
who publilhed two ample volumes De Erroribtfs 
Interpretum, and whom Gravina juftly calls 
the boldejl of expojitors and the keeneft adverfary 
of the praciifers*, difeovered no error in the 
common interpretation of two celebrated laws, 
which have (o dire^ and (b powerful an in- 
fluence over focial life, and which he muH re- 
peatedly have confidered: but the younger 
Godefroi of Geneva, a lawyer confeflcdly of 
eminent learning, who died about the middle of 
the laft century, left behind him a regular com- 
mentary on the law Contrablus, in which he 
boldly combats the fentiments of all his prede- 
ceflbrs, and even of the ancient Romans, and 
endeavours to fupport a new iydein of his 
own. 

He adopts, in the firft place, the Florentine 
reading, of which the icudent, 1 hope, has 

5 vr. Car. Ub.i. f 18(3. 
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formed by this time a decided opinion from a 
preceding page of this eflay^ 

He cenfures the rule comprifed in the law 
*S7 ut certo as weak and fallacious, yet admits, 
that the rule, which He condemns, had the 
approbation and fupport of Modestinus, of 
Paulus, of Africanus, of Gaius, and of the 
great Papinian himielf j nor docs he /atisfac- 
torily prove the fallacioufnefsy to which he ob- 
je£ls, unlefs every rule be fallacious, to which 
there are ibme exceptions. He under Aands by 
DiLiGENTiA that Care, which a 'oery attentive 
and vigilant man takes of his own property; 
and he demands this care in all the eight Con- 
trails, which immediately precede the difputed 
claufe: in two, which follow it, he requires 
no more than ordinary diligence. He admits, 
however, the three degrees of negleft above 
{lated, and ufes the common epithets levis and 
levijjima ; but, in order to reconcile his fyAem 
with many laws, which evidently oppol’e it, he 
alcribes to the old lawyers the wildcft mutability 
of opinion, and is even forced to contend, that 
Ulpian himfelf mufi have changed his mind. 

Since his work was not publilhed, 1 beiieve, 
in his life-time, there may be ccafbn to fufpe61, 
that he had not completely fettled /i/r ewamind ; 
and he concludes, indeed, with referring the 
decifion of every cafe on this head to that moft 
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dangerous and mod tremendous power, tht 
cretiott of the judge*. 

The triple divLHon of negledts had alfo been 
highly cenfared by fomc lawyers of reputation. 
Zasius had very juftly remarked, that ncglc^ls 
differed in degree^ but not in fpccies\ adding, 
that he had no objedtiou to ufe the words 
“ levis and levi^tiia, merely as terms or pra£lice 
adopted in courts, for the more eafy dirtin(?\ion 
between the different de«;rces of care c.v- 
“ adled in the performance of different con- 
** trafts-f-:” but Donellus, in oppofition to 
his mafter Duaren, infifted that levis and levif 
Jima differed in found only, not in fenfe ; and 
attempted to prove his aflertibn triumphantly 
by a regular fyllogirm:|: ; the minor propolition 
of which is railed on the figurative and inaccu- 
rate manner, in which politives are often ufed 
for fuperlatives, and couverfely, even by the 
bell of the old Roman lawyers. True it is, that, 
in the law ContraSlus^ the divillon appears to be 

* ** Ego certe hac in rc cenfentibus accedo, vix quidquam 

** generali&s definiri pofle ; remque banc ad arbitrium Judieist 
** prout res eft, teferendam/' p. 141. 
f Zas. Singul. Rrfp’ lib. i. cap. 2. 
t “ Quorum definitioncs cjedcm funt, ea inter fe funt 
** eadem; ttvii autem culp« et leaiffinut una et eadem defi- 
*' nitio eft) utraqus igitur culpa eadem.” COmm. Jatr^^ir, 
lib. zvi. cap. 7. 



two-fold only, DOLUS and culpa ; which differ 
in fpecieSt when the firft means actual fraud and 
malice^ but in degree merely, when it denotes 
no more than grofs negleSi ; and, in either cafe, 
the iecond branch, being capable of more and 
ifst may be fubdivided into ordinary and flight \ 
a fubdivifion, which the law ■S’; ut ^rr/o obvioufly 
requires : and thus are both laws perfe6lly re- 
conciled. 

We may apply the fame reafoning, chang~ 
ing what fhould be changed, to the triple di- 
vifion of diligence \ for, vihtn good faith is con- 
ilidered as implying at leaft the exertion of flight 
attention, the other branch, Carcy is fubdivi- 
fiblc ' into ordinary and extraordinary j which 
brings us back to the number of degrees already 
effablilhed both by the analyfis and by autho- 
rity. 

Ncverthelefe, a fyftem, in one part entirely 
new, was broached in the prefent century by an 
advocate in the parliament of Pa.ris, who may, 
probably, be now living, and, poffibly, in that 
profeflional ffation, to which his learning and 
acutenels juffly entitle him. I fpeak of M. Le 
Brun, who publiftied, not many years ago, 
do EJfay on Refponflbility forNtgleSt^, which he 


* fi*r fc Prtfiathn do FauUt, a Paris, chez Saugrain, 
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had nearly finifhed, before he had ieen the com- 
mentary of Godefroiy and» in all probability* 
without ever being acquainted with the opinion 
of Donellus. 

This author (harply reproves the triple divi- 
Aon of negle 61 s* and feems to difregard the rule 
concerning a benefit arifing to both^ or to one, of 
the contracting parties; yet he charges Godefroi 
with a want of due clearnefs in his ideas, and 
with a palpabl<; mifinterpretation of feveral 
.laws. He reads in his quidzm et diUgeniiam\ 
and that with an air of triumph ; infinuating* 
that quidhm was only an artful conjeClure of 
Cujas and Le Conte, for the purpofe of eftablifh- 
ing their fyftem ; and he iupports his own read- 
ing by the authority of the Basilica j an autho- 
rity, which, on another occafion, he^depreciates. 
He derides the abfurdity'of permoding negligence 
in any contract, and urges, tha:^ Inch perm^on, 
as he calls it, is againlt exprefs law: ** iio.w', 
** lays he, where a contraCt is beneficial to both 
parties* the doCtors permit Jlight negligence, 
** which, how flight foever, is flill negligence, 
** and ought always to be inhibited.” He 
warmly contends, that the Roman laws* pro- 
perly underftood, admit only two degrees of di- 
ligence ; one, meafured by that, which a provi^ 
dent and attentive father of a family ufcs in his 
own concerns; another, by that care, which 
VOL. VI. A A 
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the individual party ^ of whom it is requined, is 
acaijtomed to take of bis own pojfejftons\ and he, 
very ingenioufly, fubftitutes a new rule in the 
place of that, which he rejects ; namely, that, 
when the things in quejtion are the sole property 
of the perfon, to whom they mufl be rejiored, the 
holder of them is obliged to keep them with the 
Jiijl degree of diligence; whence he decides, that 
a borrower and a hirer axe relponlible for precifely 
the famenegled ; that a vendor, who retains for 
a time the cuftody of the goods fold, is under the 
fame obligation, in relpe^ of care, with a man, 
who undertakes to manage the afiaii^ of another, 
either without his requeft, as a negotiorum gejtor^ 
or with it, as a mandatary: ** but, fays he, when 
“ the things are the joint property of the parties 
“ contraSfir^, no higher diligence can be required 
“ than tl\e fecond degree, or that, which the 
a^ing party commonly ufes in bis own affairs ; 
and it is lufficient, if be keep tbeniy as he keeps 
“ his own.*’ This he conceives to be the dif- 
tiiidion between the e/^A*contra£ts, which pre- 
cede, and the twOy which follow, the words in 
bis quidem et diligentiam. 

Throughout his work he difplays no /mail 
fagacity and erudition, but fpeaks with too much 
confidence of his owu decidons, and with too 
much afpciity 'or contempt of all other inter- 
preters from Bastolus to Vinnius. 
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At the time when this author wrote, the 
learned M. Pothier was compoiing fome of 
his admirable treatifes on all^the different fpecies 
of exprefs, or implied^ cohtra£ls\ and here I 
feize with pleafure an opportunity of recom- 
mending thofe treatifes to the Englijb lawyer, 
exhorting him to read them again and again ^ 
for, if his great maftcr Littleton has givea 
him, as it muft be prefumed, a talle for lumi<* 
nous a method, appofite exaniples, and a clear 
manly ftyle, in which nothing is redundant, no-> 
thing deficient, he will furely be delighted with 
works, in which all thole advantages are com- 
bined, and the greateH portion of which is law 
at \:JlmitiJter as well as at Orleans !* : for my own 
part, I am fo charmed with them, that, if my 
undifTcmbled fundnefs for the ftudy of jurifpru- 
dence \rere never to produce any greater benefit 
to the publick, than barely the introdudion of 
Pothier to the acqujuntance of my country- 
men, I ihould think that I had in fome meafure 
difeharged the debt, which every man, according 
to lord Coke, owes to bis profejfton. 

To this venerable profeflbr and judge, for he 
had fuftained both charaders with delerved ap- 
p1aufe,L£ Brun fent a copy of his little work; 

Otuvres it M. Petbur, a Pa^ chez Debure : 28 vo> 
lumes in dmJtdtnt, tSt6 in quartt. The illuftrious author died 
in 1772. 
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and M. PoTHiER honoured it with a Ihort, but 
complete, anfwer in the form of a Gmerai Ob~ 
fervaiim on bis Treatifes*; declaring, at the 
fame time, that be would not enter into a literary 
contejl, and apologizing for his fixed adherence 
to the ancient fyftem, which he politely aferibes 
to tbe natural bias of an old man in favour of api~ 
nions formerly imbibed. This is the fubfiance of 
his anfwer : ** that he can difeover no kind of ab- 
** furdity in the ufual divifion of negleSl and di- 
** ligence^ nor in the rule, by which different de~ 
** grees of them are applied to different con- 
** tra(fts ; that to fpeak with ftrift propriety, 
“ negligence is not permitted in any contra^, 
“ but a lefs rigorous conjlrudlion prevails in fome 
** than in others ; that a hirer, for inftance, is 
^ not confidered as negligent, when he takes the 
“ fame care of the goods hired, which the ge- 
** nerality of mankind take of their own ; that 
the letter to hire, who has his reward, mull be 
** prefumed to have demanded at firfl no higher 
** degree of diligence, and cannot juftly compisun 
** of that Inattention, which in another cafe might 
have been culpable ; for a lender, who has m 
** reward, may fairly exad from the borrower 
** that extraordimry degree of care^ which a ver 

^ It it printed apart, in jmrtmn pages, at the end nf .fcia 
ueatife on tbe Matnagt-uMnA^ 
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“ attentive perfon of bis age and quality would 
certainly' have taken ; that the diligence, which 
** the INDIVIDUAL party commonly ufes in bis 
“ own affairs, cannot properly be the obje6l of 
** judicial inquiry; for every truftec, adminillra- 
“ tor, partner, or co-proprietor, muft be prC’- 
** fumedhy the court, auditors, or commiiTioners^ 
** before whom- an account is taken, ora diftri- 
** bution or partition made, to ufe m-tbeir own 
** concerns fuch diligence, as is commonly ufed 
by all prudent men ; that it is a violation of 
“ good faith for any man to take lefs care of an- 
* * other’s propert y , which has been intrullcd tohi m, 
** than of bis own', that, confequently, the author 
of the new fyftem demands no more of a 
“ partner or a joint-owner than of a depoftary, 
** who is bound to keep the goods depofited as 
** he keeps bis own j which is diredlly repugnant 
** to the indifputable and undifputed fenfe of the 
“ law Coniradliis'' 

I cannot learn whether M. Lb Brun ever 
publiihed a reply, but am inclined to believe that 
his fyftem has gained very little ground in 
France, and that the old interpretation continues 
univerfaliy admitted on the continent both by 
theorifts and pra£lifers. 

Nothing material can be added to Pothibr’s 
argument, which, in my humble opinion, is un* 
anfwerable ; but it may not be wholly ufelefs to 
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iet down a few general remarks on the contro* 
verfy: particular obfcrvations might be multi- 
plied without end. 

The only eJfenUal difference between the fyf- 
temsof'GoDEFRoi and Le Brvn relates to the 
two contradls, which follow the much-diluted 
daufe; for the Swifs lawyer makes the partner 
and corproprietor anfwerablefbr ordnf<z^negIe£t, 
and the French advocate demands no more from 
them than common homjty: now, in this refjpedt, 
the error of iht fecond fyftem has been proved 
to demonllration; and the author of it himfelf 
confeiles ingenuoufly, that the other part of it 
fails in the article Marriage-portion^, 

In regard to the divifion of negled and 'care 
into tbne degrees or two, the difpute appears to 
be merely verbal ; yet, even on this head, Le 
£run feems to be felf- confuted: he begins with 
engaging to prove ** that only two degrees of 
** fiiult are diftinguilhed by the laws of RomCt* 
and ends with drawing a conclufion, that they 
acknowledge but one degree : now, though this 
might be only a flip, yet the whole tenor of his 
hook eflablifhes two modes of diligence^ the amif- 
7^0/ir of which are ar neglefits; exclufively 
of grofs neglect, which he likewife admits, for 
the culpa levijjima only is that, which he repu- 


9 See p. Ji.tutty and p. lad. 
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diates. It is truci that he gives no epithet or 
name to the omillion of his Jecond mode of care; 
and, had he fearched fpr an epithet, he could 
have found no other than grofs; which would 
have demonftrated the weaknefs of his whole 
fyftem*.. 

The difquindon amounts, in fad, to this: from 
the barrennefs or poverty, as Lucretius calls 
it, of the LaUn language, the Hngle word 
CULPA includes,' as a generick term, various 
degrees or (hades of fault, which are fometimes 
diftinguilhed by epithets, and fometimes left 
without any diftindiion; but the Greek, which 
is rich and flexible, has a term expreflive of al- 
moft every ihade, and the tranflators of the law 
ContraStus adlually ufe the words p^Oujuia and 
which are by no means fynonymous, the 
former implying a certain <f mind or 
retmjfnefs of attention, while the fecond imports 
a higher and more culpable degree of negli- 
gencef. This obfervation, indeed. Teems to fa- 
vour the fyftem of Gooefroi ; but I lay no great 

♦ See pages 3a. 73. 74. 149. 

f Bqfilua, 2 , 3, 23. See Dttn^h. 3 Phil. Rtykis edit. 1. 
1 1 2. 3* For Uviffima adpa, which occurs but once in the 
M^le body of Ranum law, patvfu'cc (eems the proper word ia 
Grttk; and it is actually fo ufed in the do. 3. 5. where 

mention is made of the Aquilian law, in y»d,‘ikys Ulpun, tl 
/evipSwa eutpa venit. D. 9. 2. 44. 
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llrefs on the mere words of the tranflation, as I 
cannot perfuade myfelf, that the Greek jurills un- 
der Basilius and Leo were perfeiftly acquainted 
with the niceties and genuine purity of their lan- 
guage; and there are invincible reafons, as« I 
hope, it has been proved, for rejedfing all fyflems 
but that, which PoTHiEahas recommended and 
illuftrated. 

I come now to the laws of our own country, 
in which the fame diftindions and the fame 
rules, notwithflanding a few cladiing authorities, 
will be found to prevail; and here I might pro- 
ceed chronologically from the oldeft Tear-book or 
Treaiife to the lateft adjudged Ca/ei but, as there 
would be a moil linpleating drynefs in that me- 
thod, I think it better to examine feparately every ' 
diftind /pedes of bailment, obferving at the fame 
time, under each head, a kind of hiftorical order. 
It muft have occurred to the reader, that I might 
eatily have taken a wider held, and have extend- 
ed my inquiry to every poflible cafe, in which a 
man pojfejfes for a time the goods of anotber\ but 
I chofe to confine myfelf within certain limits, 
left, by grafping at too vaft a fubjed, I fhould 
at laft be compelled, as it frequently happens, by 
accident or vt ant of leifurc, to leave the whole 
work unfini/hed : it will be fulHcient to remark, 
that the rules are in general the fame, by what- • 
ever means the goods at'e legally in the hands of 
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the poffeffor, whether by delivery from the 
owner, which is a proper bailment, or from any 
other perfon, by finding*, or in confequence of 
Ibme diflin^t contra^. 

Sir John Holt, whom every Englijbman 
ihould mention with refpcdl, and from whom no 
Englijb lawyer fhould venture to diflent without 
extreme diffidence, has taken a comprchcnfivc 
view of this whole fubjefl in his judgment on 
a celebrated cafe, which (hall foon be cited at 
length ; but, highly as 1 venerate his deep learn- 
ing and fingular fagacity, I fhall find myfeif con- 
flrained, in fome few inftances, to differ from 
him, and ihall be prefumptuous enough to offer 
a correction or two in part of the doCtrine, 
which he propounds in the courfe of his argu- 
inentf. 

His divifion of ailments into Jia: forts ap- 
pears, in the firfl place, a little inaccurate ; 
tor, in truth, his fi/tb fort is no more than a 
branch of his tbir^f and he might, with equal 
reafon, have added a feventb, fince the fifth is 
capable of another fubdivifion. 1, acknowledge, 
therefore, but Jive fpecies of bailment ; which I 
(hall now enumerate and define, with all the 

^ Do6L. and Stud. dial. 2. ch. 38. Lord Raym. 909. 917. 
See 0 «v. 141. I Leon. 224. 1 Cro. 219. Mulgrgvf and 
Ogdftl. 

t Lord Raym. 912. 
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Latin names, one or two of which lord Holt 
has omitted, i. Depositum, which is a naked 
bailment, without reward, of goods to be kept 
for the bailor. 2. Mandatum, or.fo»z»t/|^o«; 
when the mandatary undertakes, without recom- 
mence, to do fome ai^ about the things bailed, or 
fimply to carry^ them ; and hence Sir HenIiy 
Finch divides bailment into tivo forts, to keep, 
and to employ^. 3. Commodatum, or loan 
for life when goods are bailed, without pay, to 
be ufi’d for a certain time by the bailee. 4. 
PfGNORi AccEPTUM; whcii a thing is bailed 
by a debtor to his creditor in pledge, or as a fe- 
curity for the debt. 5. Locatum, or hiring, 
‘which is always for arcioard', and this bailment 
is either, i. iocatio rei, by which the hirer gains 
the temporary ufe of the thing ; or, 2. Iocatio 
operis faciendi, when work ^nd labour, or care 
and pains, are to be performed or bellowed on 
the thing delivered: or, 3. Iocatio operis mercium 
vebendarum, when goods are bailed for the pur- 
pofe of being carried from place to place, either 
to a pnblick carrier, or to a private perfon. 

I. The moll ancient cafe, that I can find in 
our books, on the doftrine of Deposits (there 
were others, indeed, a few years earlier, which 
turned on points of pleading), was adjudged in 


* La-w', b. 2. ch. t8. 
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che eighth of Edward II. and Is abridged by 
Fitzherbekt*. It may be called Honion’s 
cafe, from the name of the plaintiff, and was, in 
fubftance, this : An a£lion of detinue was 
brought for ffoJs, phiie^ and jezvels, and the de- 
fendant pleaded, that the plaintiff had bailed 
“ to him a cheff tu be kept, wliich cheft was 
“ locked', that the bailor himfelf took away the 
*• key, voitbout infarming the bailee oj the conltnlsy 
“ that robbers came in the night, broke open 
the defendant’s chamber, and carried off the 
“ cheft into the fields, where they forced the 
lock, and took out the contents-, that the defsnd- 
“ ant was robbed at the fame time of his own 
goods.” The plaintiff replied, “ that the 
“ jewels were delivered, in a cheft not locked, to 
be reftored at the pleafurc of the bailor,” and 
on this, it is faid, ijfue zvas joined. 

Upon this cafe lord Holt obferves, “ that 
he cannot fee, why the bailee fhould not be 
charged with goods in a cheft as well as with 
“ goods out (f a cheft; for,” fays he, the 
bailee has as little power over them, as to any 
“ benefit that he might have from them, and as 
** great power to defend them in one cafe as 
in the otherf.” The very learned judge was 

* Mayn. Edward II. 275. Fiu, Abr. tit. Detinue, 59. 
f Lord Raym. 914, 
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diflatisfied, wc fee, with Sir Edward Cox£*s 
rcafon, “ that, when the jewels were locked up 
** in a chell, the bailee was not, in fadl, trufted 
** with them*.” Now there was a diverfity of 
opinion, upon this very point, among the great- 
eft lawyers of Rom€\ for it was a queftion, 
“ whether, if a box fealed up had been depoftted, 
** the box only fticuld be demanded in the ac- 
tion, or fhe clothes, w-hich it contained, Ihould 
“ alfo befpecified; and TrebatiuS infifts,that 
“ the box only, not the particular contents of it, 
** muft be fued forj uiilc^ the things were pre- 
“ vioufly fhewn, and then depofited: but Labeo 
a{rerts,that he, who depofits the box, depofits the 
“ contents of it; and ought, therefore, to demand 
the clothes themfelves. \Vhatthen,ifthedepo- 
“ fitary was ignorant of the contents ^ It feems to 
“ make no great diiFerence, fince he took the 
charge upon himfelf; and I am of opinion, 
“ fays Ulpian, that, although the box w^as 
fealed up, yet an adicn may be brought for 
“ what it containedf This relates chiefly 
to the form of the libel ; but, furely, cafes may 
be put, in which the difference may be very 
material as to the defence. Diamonds, gold, and 
precious trinkets, ought,^m tbeir nature, to be 
kept with peculiar care under lock and key : h 


* 4 Rep.. 84. 


t D. x6. 3. I. 41. 
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would, therefore, be ^rofs negligence in a dep<^ 
litary to leave fuch a depofit in an open and> 
chamber, and ordinary negle6), at leaft, to let 
them remain on his table, where they might 
polfibly tempt his fervants; but no man can 
proportion his care to the nature of things, with- 
out knowing them: perhaps, therefore, it would 
be' no more than Jligbt negle6),to leave out of a 
drawer a box or cafket, which was neither known, 
nor could juftly be fufpe£ted, to contain diamonds ; 
and Domat, who prefers the opinion of Tre- 
BATius, decides, that, in fuch a cafe, the de- 
** pofitiury would only be obliged to reftore the 
“ cafket, as it was delivered, without being re- 
** ijponfible for the contents of it.” I confefs, 
however, that, anxioufly as I wifh on all occa- 
fions to fee authorities refpedled, and judgment 
holden facred. Bon ion’s cafe appears to me 
wholly incomprehenfible ; for the defendant, 
inftead of having been grofsly negligent (which 
alone could have expofed him to an a^on), 
feems to have ufed at leaft ordinary diligence; 
and, after all, the lofs was occafloned by a htr^ 
glory, for which no bailee, can be refponfible 
without a very fpecial undertaking. The plea*, 
therefore, in this cafe was good, and the replica- 
tion, idle : nor could I ever help fufpedling a 
tniftake in the laft words alii quod non} ahhough 
Richard de Wincbedon, or whoever was the 
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compiler of the talle to this Year-book, taakes t 
diftindion, that, ** if jewels be hauled to me, and 

l them into a'calket, and thieves rob me of 
, ^ £b(|9fi in the mgbt-Ume^ I am anfwerable ; not, 
he .delivered to me in a cheft Jealed 
** which could neVer have been law, for 
the next oldeft cade, in the book of AJffe^ con- 
tains the opinion of chief justice Thorp£, 
that ** a general bailee to keep vs not refponfible, 
** if the goods he ^o/cn, without his grofs ne- 
** gled*)** and it appears, indeed, from Fitz« 
HERBERT, that the party was dtiven to this 
iflue, ** whether the goods were taken away-by 
** rohbers** 

By the Mofaick inftitutions, ** if a man deli- 
** irered to his neighbour money or stupe to> 
** keep^ and it was Jlolen out of his houfe, amd the 
** thief could not be found, the mafter of the 
** houfe was to be brought before the judge, and 
** to be dilchaxged, if he could fwear, that he 
<* had not put bis band .unto his neighbour*a 
** goods-f*," or, as the Roman author of the Lex 
Dei tranilates it, Nibil fe neqtdter geJfiJfeX ; but 
a diftini^on feems to have been made between a 


* 29« AfllaS. Bro. Abr./iV. Bailment, pi. 7, 
f . Exod. xxii. 7 , 8. 

Lib. 10. De Depolito. This book it printed in the (ame 
volume vnth the ThtodaJSan Code, Pans, 1586. 
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Healing by day and a Healing by night*} aild 
** if CATTLE were bailed and Helen (by dey, I 
** prefume)* .the peribn, who had the care of 
** them* was bound to make reHitution to the 
** owner'l';” for which the reafon feems to be, 
that, when cattle are deliyered to be kept, the 
bailee is rather a mandaUay than a depofita^^ 
and is* confequently* obliged to ufe a degree of 
diligence adequate to the charge: now iheep can ' 
hardly be Helen in the di^-time without Ibme 
negleft of the Ihepherd; and we Hnd that* when 
Jacob, who was, for a long time at leaH,«. 
bulee of a different fort, as be bad a reward^ loH 
any of the beaHs intruHed to his care, Laban 
made him anfwer for them whether Helen by 
** day or Helen by nightj." 

NotwithHandihg the high antiquity, as well 
as the manifeH good fenfe, of the rule* a contrary 
dodlrine was advanced by Sir Edward Coke, 
in his Reports^ and fdterwards deliberately in* 
ferted in his Commentary on Littleton, the 
great refult of all his experience and learning; 
namely* ** that a depofitary is relponHble, if the 
«« goods be Helen from him,- unlefs he accept 
** them Ijpecially to. keep as bis own,** whence he 
advifes all depofitaries to make fuch a ipe* 

* Gen. zxxi. 39. f Exod. xxu. la. 

^ Gen. xxxL 39. 
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dal acceptance*. This opinion, fo repugnant to 
natural reafon and the laws of all other nations, 
he grounded partly on fome broken cafes in the 
Year-books, mere converfations on the bench, or 
loofe arguments at the bar; and partly on South- 
cote’s cafe, which he has reported and which 
by no means warrants his dedu6iion from it. 
As I humbly conceive that cafe to be law, though 
the dodiine of the learned reporter cannot in all 
points be maintained, I lhall offer a few remarks 
on the pleadings in the cauie, and the judgement 
given on them. 

SouTHCOTE decl^ij^ in detinue, that he had 
delivered goods to Bennbt, to be by him safely 
kept:^ the defendant confefled such delivery, 
but pleaded in bar, that a certain perfon stole 
them out of his poffeflion ; the plaintiff replied, 
protefting that he had not been robbed, that the 
perfon named in the plea was a sekvant of the 
defendant, and demanded judgement; which, on 
a general demurrer to the replication, he ob- 
tained. ** The reafon of the judgement, fays lord 
** Coke, was, becaufe the plaintiff had delivered 
** the goods to be safely kept, aiid the defend- 
** ant had taken the charge of them upon him . 
" felf, by accepting them on such a delivery.” 
Had the reporter Hopped here, 1 do not fee 


* 4 Rep. 83. b. I Inft. 89. a. b. 
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nvhat poflible objedBon could have been made; 
but his. exuberant erudition boiled over, and pro- 
duced the frothy concdt, which has occafioned 
fo many reflexions on the cafe itfelf; namely, 
** that /o KEEP and to keep safely are one and 
the lame thing;*’ a notion which was denied to 
be law by the whole court in the time of chief 
juftice Holt*. 

It is flu: from my intent to fpeak in deroga- 
tion of the great commentator on Littleton; 
flnce it may truly be afldted of him, as Quin- 
tilian faid of Cicero, that an admiration of 
bis works is a fare mark of fome proficiency in the 
ftudy of the law; but it mull; be allowed, that 
his profufe learning often ran wild, and that he 
has injured many a good cafe by the vanity of 
thinking to improve them. 

The pleader, who drew the replication in 
Southcote’s cafe, muft have entertained an 
idea, that the blame was greater, if a fervant of 
the depolitary ftole the goods, than if a mere 
Jlranger had purloined them; flnce the defendant 
ought to have been more on his guard againft 
a perfon, who had lb many opportunities of 
ftealingj and it was his own fault, if he gave 
thofe qpportonities to a man, of whofe honefty 
he was not morally certain : the court, we find, 

* Lord Raym. 911. margia. 
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rejed^ed this diftin<ftion, and alfo held the replU 
cadon informal, but agreed, that no advantage 
could betaken on z general demurrer of fuch in- 
formality, and gave judgement on the fubftan- 
dal badnefs of the plea*. If the plaintiff, in- 
ftead of replying, had demurred to the plea 
in bar, he might have inlifted in argument, 
vdth reafon and law on his fide, ** that, although 
** a general bsdlee to keep be refponfible for 
GROSS negled only, yet Bemmet had, by a 
*^Jpecial acceptance,^ made himfelf anfwerable 
for ORDIN ARV negleA at leqft-, that it was 
** oMihary negleA, to let the goods be Jlolen out 
** of hu poffeffion, and he had not averred, that 
<* they Were ftolen without bis drfauUi that he 
** ought to have put them into a fqfe place,' ac- 
** cording to his undertaking, and have kept 
V the key of it himfelf; that the fpecid bailee 
** was reduced to the clafs of a condudlor opens, 
** or a worknoRn,^ hire ; and that a tailor, to 
whom his Employer haS delivered lace for a 
** fuit of clothes, is bound, if the lace- be Jlolen, 
** to reftore the value of itf .** Thu reafoning 

. * 1 Cfo. 815. 

t ** Alia eft fmH ratio } id emm tun ee^ui, fed levi culfa, 
feme afcribitvr.’* GaA^. Comm, in L. CentraOui, p. 145^ 
See D. 17. 2. 52. 3. where ftiys the annotator, ** Adverfu 
fatrenet parum ptodeft cuftodia ; adtrerfus funm prodefle po- 
tell, ft qnie advigUet.” See alibPoTH. C$ntr^de Lauagt, n. 
429. and GmtratJt Pnt k ti/agt, a. 53. So, bf juffice 
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would not have been juft, if the- bailee had 
pleaded, as in Bonion’s cafe, that he had been 
robbed by violence, for no degree of care can in 
general prevent an open robbery: impet&s fra- 
donum,{xj% Ulpian, a mdh prajlantur. 

Mr. Juftice Powell, fpeaking of SooTTH- 
C0T£*s cafe, which he denies to be law, admits^’ 
that, ** if a man does undertake fpecially to keep 
<< goods SAFELY, that is a warranty, and will 
oblige the bulee to keep them fafely againft 
** perils, where be bos a remedy over, but not 
** agsdnft thofe where he has no remedy 
One is unwilling to fuppofe, that this learned 
judge had not read lord Coke’s report with at- 
tention ; yet the cafe, which he puts, is precUl^y 
that which he oppofes, for Ben net did under- 
take ** to keep the goods SAFELY;’* and, with 
fubmiilion, tbe degree of care demanded, not ibe 
remedy over, is the true meafure of the obligii< 
tibn ; for the bailee might have his appeal of rob- 
bery, yet he is not bound to keep the goods 
againft robbers without*^ a moft expreft agree- 
ment-f. This, I apprehend, is all that was 
meaned by St. German, when he faya, ** t^t, 

idmert, Si jeograntebjensaun home a gaideranuMioepa, 

** fi les byenspery^ nufgardt font tmUes, ilfeta charge a mof . 
** de mefmes les byens, mez s’il foit roMr de mefmesles byens, ■ 
** il eft ezculabk per leley.** lo Hen.'VI. ai. 

.*Ld. Rsym. 5^ia. faSho.^. i6dl 

BEE 
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** if a man have nothing for keeping the goods 
bailed, and pioniile, at the time of the delivery, 
** to reftore them fafe at bis peril, he is not re> 
“ iponfible for mere cafualties* but the rule 
extraded from this paflage, ** that a J^ecial ac- 
•* ceptance to keep safely will not charge the 
** badiee agsunft the ads of wrongdoers f,** to 
which purport Hobart alfo and Crokb are 
cited, is too general, and muft be confined to 
ads of violence* 

I cannot leave this point, without remarking, 
that a tenant at will, whofe intereft, when he has 

I 

it rentfree, the fiomans called precarium, ftands 
in a fituatioh exadly parallel to that of a depo- 
fitary ; for, although the contrad be for bis bene- 
fit, and, in fome inftances, for bis benefit otify, 
yet he has an interefi in the land till the will is 
determined, ** and, our law adds, it is the folly of 
** the leflbr, if he do not reftrain him by a fpecial 
** condition thence it was adjudged, in the 
Counte/s of Sbrewjbury*s cafe, ** that an adion 
** will not lie agmnt k tenant at will generally, if 
** the houfis be burned through his negled^;’* 
but, lays jultice Powell, ** had the adion been 
** founded on a . undertaking, as that, in 

** confideration that the lellm: would let him live 

* DoEt, and Stud. dud. a. chap. 38. 

Com. 135. LiLRajin. 915. 

:( H Rep. 13. b. 
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" in the houf^ he would deliver it up in as good 
** repair ets it tb.en was in, fuch an adHon would 
** have been nuuntjunable.*** 

It being then eftablifhed, that a* bailee of the 
fiijl fort is ahfwerablie only for a frond, or for 
grofs negledf) which is conlidered as evidence of 
it, and not for fuch inattentions as may 

be compatible with good faith, if the depoiitary 
be himfelf a carelefs and inaUenUve man; a 
queftion may arife, whether, if proof be g^ven, 
that he is, in truth, very thoughtful and vigilant 
in his mm doncenis, he is not bound to reftitution, 
if the depoiit be loft through his negledi, either 
ordinary or flight \ and it feems eafy to fupport 
the ajSirmative; ftnce in this cafe the meafure of 
diligence is that, which the bailee ufes in his own 
affairs. It muft however be confefled, that the 
charadicr of the individual depofttary can hardly 
be an objedt of judicial dilcuffion: if he be 
Jligbtly or. even ordinarify negligent in keeping 
the goods depoftted, the favourable prefumption 
is, that he is equally hegledful of his own pro- 
perty; but this prefumption, like all others, may 
be repelled ; and, if it be proved, for inftance, 
that, his houfe being on fire, he faved his own 
goods, and, having time and power to fave alfo 
thofe depofited,- ^^uifered them to be burned, he 


* lid. Raym. 911. 



S74 


THE LAW 


ihall reftore the worth of them to the owner*. 
If, indeed, he have time to fave only one . of two 
chefts, and ofte be a depofit, the other his own 
property, he may juftly prefer his own; unlefs 
that contain things of fmall comparative value, 
and the other be full of much more precious 
goods, as fine linen or filks ; in which cafe he 
ought to fave the more valuable chefl, and has a 
right to claim indemnification from the depofitor 
for the lofs of his own. Still farther; if he com- 
mit even a gnfs negled: in regard to his own 
goods as well as thofe buled, by which both are 
loft or damaged, be cannot be Jaid to ban)e violated 
good faith, and the bailor muft impute to his 
own fqlly the confidence which he repofed in fb 
improvident and thoughtlefs a perfon')'. 

To this principle, that a depofitary is anfwer- 
able only for grofs negligence, there are fome ex- 
ceptions. 

Firft,as in SouTifcOTE*s cafe, where the bailee, 
by a J^ecial agreement, has engaged to anfwer 
for lefs: ** Si quid nominatim convenit,” fays the 
Roman lawyer, ^ vel plus vel minus in fingulis 
** contradibus, hoc fervabitur quod initio con- 
** venit; legem enim. contra£);ui dedit|;** but the 

* PoTH. Cmtrat de n. 29. Stien^ .lA J'ivre Sueetit 

L 2. c. 5. 

t Brad. 99. b. Jnftin. Inft. L 3..dt. 15, 
t L. CoHtraffHS, 23. D. it Jur* 
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opinion of Celsus» that an agreement io dijpenfe 
vfitb deceit is void/ as being contrary to. good 
morals and decency, has the aflent both of Ul- 
PiAN and our Englijh courts*. 

Secondly; when a man Ipontaneoufly and' 
officioufly propofes to keep the goods of another, 
be may prevent tbe owner from intfufing them 
with a. per Jon of more approved vigilance \ for 
which reafon be takes upon bimfelf according to 
Julian, tbe rijk of tbe depoft, and becomes re- 
JPonJible at leaf for ordinary negleSl, hut not for 
mere cafualties\. 

Where things are depohted through nece^Tity 
on any hidden emergence, as ahre or a ihipwreck, 
M. Le Brun infills, “ that the depolitary mull 

anfwer for lefs than grofs negled, how carelefs 
** foever he may be in his own affairs ; Alice the 
** preceding remark, that a many wbo repofescon- 
*^fdence in an improvident perfony rnuf impute 
** any lofs to bis own foUy, is inapplicable to a 
** cafe, where the depoAt was not optional ; and 
" tbe law ceafes with tbe reafon of but that 
is not the only reafon ; and, though it is an ad- 
ditional misfortune, for a man in extreme hafte 
and deep diftrefs to light upon a ftupid or iaaXr 


* Do£I. and Stud. dial. 2. chap. 38. 
t p. id. 39 I. 35 . 

I De hi Pr^atien iet Fautes, p. 77. 
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tentive depoHtary, yet I can hardly perfuade my- 
felf, that more than perfe^ good fqitb is de- 
manded in this cafe, although a violation of that 
faith be certainly more criminal than in other 
cafes, and was therefore puniflied at Home by a 
forfeiture of the double value of the goods de- 
poHted. 

In thefe circumftances, however, a benevolent 
offer of keeping another's property for a time 
would not, 1 think, bring the cafe within Ju- 
lian's rule before-mentioned, fo 2 |s to make the 
perfon offering anfwerable for Jligbt, or even or- 
din^zty, negligence; and my opinion is confirmed 
by the authority of Labeo, who requires no 
more than good faith of a negotiorum gejlor^ when 
** affedione coaAus, ne bona mea diftrahantur, 
“ negotlis fe meis obtulerit.*' 

Thirdly; when the bailee, improperty called 
a depqfitary, either demands and receives 

a reward for bis care^ or takes the charge of goods 
in confequence of fbme lucrative contrad, he be- 
comes anfwerable for ordinary negle6i; fince, in 
truth, he is in both cafes a conduSlar operis^ and 
leU out his mental labour at a juft price: thus, 
when clothes are left with a man, who is pud 
for the ufe of his bath, or a trunk with an inn- 
keeper or his fervants, or with a ferryman, the 
bailees are as much bound to indemnify the 
owners if the goods be loft or damaged through 
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their want of ordinary circumfpedion, as if they 
were to receive a ftipulated recom^nfefw tbeir 
attention and p<uns I but of this more fully, when 
we come to the article of hiring. 

Fourthly; when the bailee alone receives ad- 
vantage from the depofit, as, if a thing be bor- 
rowed on a future event, and depofited with the 
intended borrower, until the event happens, be- 
caufe the owner, perhaps, is likely to be abfent 
at the time, fuch a depofitary muft anfwer even 
for Jligbt negligence; and this bailment, indeed, 
is rather a loan than a depofit, in whatever light 
it may be confidered by the parties. Suppofe, 
for example, that Cbarlesy intending to appear at 

malked ball expc<^ted to be given on a future 
night, requefts George to lend him a drels and 
jewels for that purpofc, and that George^ being 
obliged to go immediately into the country, de- 
tires Charles to keep the drefs till his return, 
and, if the ball be given in the mean time, to 
wear it; this feems to be a regular han, although 
the original purpofe of borrowing be future and 
contingent. 

Since, therefore, the two lall cafes are not, in 
ftridk propriety, depofUs^ the exceptions to the 
general rule are reduced to two only; and the fe- 
cond of them, I conceive, will not be rejeded by 
the Et^lijb lawyer, although I recoiled no de- 
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clfion or diAum exa^Iy conformable to the opi- 
nion of Julian. 

Clearly as the obligation to rejiore a depofit 
flows from the nature and definition of this con- 
trail, yet, in the reign of Elizabeth, when it 
had been adjudged, confidently with common 
fenfe and common honefty, ** that an ailion on 
** the cafe lay againfl; a man, who had not per- 
** formed his promife of redelivering, or deliver- 
** ing over, things bailed to him,** that judgement 
was reverjed\ and, in the fixth year of James, 
judgement for the plaintiff was arrefted in a cafe 
cxaiUy fimilar*: it is no wonder, that theprofef- 
fion grumbledt as lord Holt fays, at fo abfurd 
a reverfal; which was itfelf moft juftly reverfed 
a few years after, and the firft decifion folemnly 
eftabliihed'l'. 

Among the other curiou$ remains of jfttick 
law, which philologers have collefled, very little 
relates to the contrails, which are the fubjeil of 
this eflay; but 1 remember to have read of De- 
mosthenes, that he was advocate for a perfon, 
with whom three men had depofited fome va- 
luable utenfil, of which they were joint-owners; 
and the depofitary had delivered it to one of 
them, of whofe knavery he had no fufpicion; 

* Yelv. 4. 50. laS. 

t 2 Cro. 667. Wheattj and Low, 
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Upon which the other /wo brought an adion, 
but were nonfuited on their own evidence, that 
there was a third bailor, whom they had not 
joined in the fuit ; for, the truth not being proved, 
Demosthenes infilled, that bis client could not 
legally rejtore the depojit, unlefs all three propii’‘ 
(torswkre ready toreceheit; and this dodtrine 
was good at Rome as well as at Athens, when the 
thing depofited was in its nature incapable of 
partition : it is alfo law, I apprehend, in Weft- 
minller-hall*. 

The obligation to return a depofit faithfully 
was, in very early times, holden facred by the 
Greeks, as we learn firom the ftory of Glaucus, 
who, on confulting the oracle, received this an- 
fwer that it was criminal even to harbour a 
** thought of with-hplding depofited goods from 
** the owners, who clrimed themf;** and a fine 
application of this univerfal law is made by an 
Arabian poet contemporary with Justinian, 
who remarks, ** that life and wealth are only 
** depofited with us by our creator, and, like all 
“ other depofits, mull in due time be reftored.” 

II. Emplbymentby commission wasalfo known 
to our andent lawyers; and Bracton, the bell 
yrriter of them all, exprefles it by the Roman 

* D. 1 6. 3. I. 361 Bro. Abr. tit. Bailment, pi. 4* 

t Herod. VI. 86. Jut. Sat. XIII. 199. 



980 


THE LAW 


word, Mandatumi now, as the very elleiice oif 
this contrafi; is the gratuitous performance of it 
by the bailee, and as the term commjjidn is alio 
pretty generally applied to bailees, who receive 
hire or compenfaiiou for their attention and 
trouble, I lhall not fcruple to adopt the word 
MANDATE as appropriated in a limited fenfe to 
the fpecies of bailment now before us ; nor will 
any confufion arife from the common acceptation 
of the word in the fenfe of a judicial command 
or precept, which is in truth only a Jecmdary 
and inaccurate ufage of it. The great diftlndliou 
then between one fort of mandate and a depofit 
is, that the former lies infejancei and the latter, 
(imply in cujlody: whence, as we have already 
intimated, a difference often arifcs between the 
degrees of care demanded in the one contrafl and 
in the other; for, the mandatary being confi- 
dered as having engaged himfelf, to ufe a degree 
of diligence and attetdim adequate to the per- 
formance of bis undertakings the omillion of 
fuch diligence may be, according to the nature 
of the bufincfs, - either ordinary\ or flights ne« 
gled ; although a brilee of this fpecies ought re- 
gularly to be anfwerable only for a violation of 
good faith. This is the common dodrine taken 
from the lawofULPiAN; but there feems, in 
reality, to be no exeeption in the prefent cafe 
from the general rule; for, fmeegood faith itfelf 
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obliges every man to perform bis aStueil engage^ 
mentSt it of courfe obliges the mandatary to ex- 
ert himfclf in proportion to the exigence of the 
afiair in hand, and neither to do any thing, how 
minute foever, by which his employer may fuf* 
tain damage, nor omit any thing, however in- 
confiderable, which the nature of the A6t re- 
quires*: nor will a want of ability to perform 
the 'contra<^ be any defence for the contra^ng 
party; for, though the law exaSts m impojjitie 
things t yet it may juftly require, that every man 
lhall know his own llrength, before he undertakes 
to do an a£l, and that, if he delude another by falie 
pretenltons to fkill, he lhall be refponfible for 
any injury, that may be occalioned by fuch de- 
lulion. If, indeed, an unlkilful man yield to 
the prelHng inllances of his friend, who could 
not otherwife have his work performed, and en- 
gage reluctantly in the bulinefs, no higher de- 
gree of diligence can be demanded of him than 
a fair exertion of his capacity. 

It is almoft needlcfs to add, that a mandatary, 
as well as a depolitary, may bind himfelf by a 
f pedal agreement to be anfwerable even for ca- 
fualties; but that neither the one nor the other 
can exempt himfelf by any llipulation from re- 
fponlibility for JreUdt or, its equivalent, grofs 
uegleCt. 

* Lord Raym. 910. 
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A diftindioa fMms very early to have been 
made in our law between the no;zfefance, and the 
ffii^efance, of a cmdttSlor operis, and, by equal 
reafon, of a mandatary ; or, in other words, be< 
tween a total failure of performing an executory 
undertaking and a culpable negle£t in executing 
it; for, when an adion on the cafe was brought 
agsunft a cupenter, who, having undertaken to 
build a new houfe for the plaintiff within a cer- 
tain time, bad not built i/, the court gave judg- 
ment of nonfuit; but agreed, that, if the defend- 
ant had built the houfe negligently and fpoiled 
the timber, an adion againft him would have 
been m'aintmnable*. However, in a fubfequent 
reign, when a (imilar adlion was commenced 
againft' one Watkins for not building a mill ac- 
cording . to his undertaking, there was a long 
converlation between the judges and the bar, 
which chief juftice BABiNGTON-at length inter- 
rupted by ordering the defendant's counfel either 
to plead or to demur ; but feijeant Rolf chofe 
to plead fpecially, and iffue was taken on a dif- 
charge of the agreement*!* Juftice Martin 
objeded to the a^ion, becaufe no tort was al- 
ledged; and he perfifted warmly in his opinion, 

*..Yead». ii. Hen. IV. 33. 

t Tearb. 3. Hen. VI. 36. b. 37. s. StatL Abr. tit 
Acttuu furkeoit pL 20. 
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which feems not wholly irreconcilable to that of 
his two brethren ; for in the cafes, which they 
put, a fpecial injury was fuppofed to be occa- 
fioned by the non-performance of the contrad. 

Authority and reafon both convince me, that 
Martin, into whofe opinion the reporter re- 
commends an inquiry, was wrong in his objec- 
tion, if he meaned, as juftice Cokain and the 
chief juftice feem to hi^ve underftood him, that 
no fuch a&ion would lie for Nonfelimce, even 
though damage had been jtated. His ar- 
gument was, that thead^ion before them founded 
in covenant merely, and required a fpecialty to 
fupportit; but that, if the covenant had been 
changed into a tortf a good writ of trefpafs on 
the cale might have been maintained : he gave, 
indeed, an example of miifefance, but did not 
controvert the inftances, which were given by the 
other judges. 

It was not alledged in either of the cafes juft 
cited, that the defendant was to receive for the 
fefknce of his work; but, lince both defendants 
were de^ribed as usually in trade^ it was not 
perhaps intended, that they were to vroik for no- 
thing: I cannot however perfuade myfel^ that 
there would have been any difference, bad the 
promifes been TpurelY gratuitous, and had a fpecial 
injury been caufed by the breach of them. Sup- 
pofe, foil inftance, that Robert's corn-fields are fur- 
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rounded by a ditch or trench, in which the wa« 
ter from a certain fpring ufed to have a &ee 
courfe, but which has of late been obftrudted by 
foil and rubbifh; and that, Robert informing hia 
neighbour Hetay of his intention fpeedily to 
clear the ditch, Henry offers and undertakes im- 
mediately to remove the obftrudion and repair 
the banks without reward^ he having buflnels of 
the fame kind to perform on his own grounds : 
if, in this cafe, Henry negledf to do the work 
undertaken, and the water, not having its na- 
** tural courfc, overflow the fields of Rd>ert and 
Ipoil his corn,” may not Robert maintain his 
action oh the cafe? Mod affuredly; and fo in 
a thoufand inflances of proper bailments, that 
might be fuppofed; where a juft reliance 
on the promife of the defendant prevented 
the plaintiff from employing another perfon, 
and was confequqntly the caiife of the loft, 
which he fuftained* ; for it is, ds it ought to be, 
a general rule, that, for every damnum injurid 
datum, an aAion of fome fort, which it is the 
province of the pleader to advife, may be main- 
tained ; and, although xht gratuitous performance 
of an aA be a benefit conferred, yet, accord- 
ing to the juft maxim of Paulus, Adjuvarinqs, 
non decipi, beneficio oportet'\: but the fincial dia- 

* Yeatb. 19. Hen. VI. 49. 

t D. 13. 6. 17. 3. 
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mage, not the aflumption, iiSthe caufe of this 
adlion ; and, if notice be given by the mandatary, 
before any damage incurrfid, and while another 
perfon may be employed^ that he cannot perform 
the vrork, no procefs of law can enforce the per- 
formance of it. 

A cafe in Brook, made complete from the 
Year-book, to which he refers, dire£ily in 
point; for, by chief jufticeFiNEux, it bad been 
adjudged, that, V if a man aflume to build a 
** houfe for me by a certain day, and do not 
** build it, and IJtfff'er damage by his nonfefance, 
** I fhall have an adtion on the cafe, as well as if 
“ he had done it ami/s:'' but it is pojjible, that 
Finrux might fuppofe a condderation, though 
none be mentioned*. 

AdUons on this contradt are, indeed, very un- 
common, for a reafon not extremely flattering to 
human nature ; becaufe it is very uncommon to 
undertake any office of xxovAAewithtmteompenfa-^ 
Uoni i>ut, whether the cafe really happened, or 
t]ie reward, which has adiually been llipulated, 
was omitted in the declaration, the queftion, 
** whether a man was refponfible for damage to 
certa|in goods occafioned by his negligence in 
** performing a gratuitous promife," came 
before the court, in which lord prefided, 

fo lately as the l^nd year of queen Anns; and 

* Buk Abr. tit, AAIon fur le Cafe, 

C C 


TOL. TI. 
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a point, which the firft elements of the Roman 
law have fo fully decided, that no court of judi- 
cature bn the continent would fuifer it to be de- 
bated, was thought in England to defervcy 
what it certainly received, very great conjider^ 
ation*. 

The cafe was this: Bernard .had aflumed 
without pay fafely to remove feveral calks of 
brandy from one cellar, and lay them down Jafdy 
in another, but managed them fo negligently, 
that one of the calks was llaved. After the 
general ifllic joined, and a verdidl for the plain- 
tilF Co(^GS, a motion was made in arrell of 
judgemdpt on the irrelevancy of the declaration; 
in which it was neither alledged, that the de- 
fendant vtas to have any recompenje for hispaim^ 
nor that he was a common porter: but the 
court were unanimoully of opinion, that the 
action lay; and, as it was thought a matter of 
great confequence, each of the judges delivered 
his opinion feparately. 

The chief juftice, as it has before been inti- 
matedf, pronounced a clear, methodical, elabo- 
rate argument; in which he dillinguilhed bail- 
ments into fx fortvS, and gave a hiftory of the 
principal authorities concerning each of them. 

* Ld. Raym. 909 — 920. i Salk. 26. Com. 133. Fan. 
*3- >3>* 528. 

t P. 3O1. 
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This argument is juftly reprefented by my learn- 
ed friend, the annotator on the Firjl In/iiMe, as 
“ a moft mafterly view of the whole fubje6l of 
“ bailment* and, if my little work be confi- 
dered merely as a commentary on it, the ftudent 
may perhaps think, that my time and attention 
have not been unufefully bellowed. 

For the decilion of the principal cafe, it would 
have been fufiicient, I imagine, to infill, that the 
point was tiat neWf but had already been deter- 
mined; that the writ in the Register, called, 
in the ftrauge dialedl of our forefathers, Depipd 
vini cmeindd-f^ was not fimilar, but identical ; 
for, had the reward been the ejfence of the ac- 
tion, it mull have been inferted in the writ, and 
nothing would have been left for the declaration 
but the Hating of the day, the year, and other 
circumllanccs ; of which Rastell exhibits a 
complete example in a writ and declaration for 
negligently and hnprevidenily planting a quickfet 
hedge^ which the defendant had promifed to 
raife, without any confideration alledged ; and if- 
fue was joined on a traverfe of the negligence 

»Hargr. Co. Litt. 89. b. n. 3. The profelEon molt la- 
ment the neceil'ary fufpenfion of this Taluable work. 

t Reg. Orig. 1 10. a. fee alfo 1 10. b. Dt tquo mfirm /«• 
nandOt and Dt columbari reparandf. 
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and improvidence*. How any anfwer could 
have been ^ven to thefe authorities, I am at a 
lois even to conceive: but, although it is ncedlefs 
to prove the fame thing twice, yet Other authori- 
ties, equally unanlwerable, were adduced by the 
court, and fupported with reafbns no lefs cogent ; 
for nothing, iaid Mr. Juftice Powell emphati- 
cally, is law, that is not reafon\ a maxim, in 
theory excellent, but in practice dangerous, as 
many rules, true in the abftrad, are falfe in the 
concrete; for, fince thereafon of Tin us may, 
and frequently does, differ from the reafon of 
Septimius, no man, who is nota lawyer, would' 
ever know how to ad, and no man, who is a 
lawyer, would in many inftances know what to 
advife, unlefs courts were bound by authority, as 
firmly as the pagan deities were fuppofed to be 
bound by the decrees of fate. 

Now the reafon aifigned by the learned judge 
for the cafes in the Regijler and Tearrbooks, 
which were the fame with Coggs and Ber- 
nard, namely, ** that the party's special af- 
^JumpJit and . undertaking obliged him fo to do 
** the thing, that the bailor came to no damage by 
his hegled,** fo^ms to intimate, that the pmiflion 
of the words fahb et fecure would have made a 
difference, in this cafe, as iii that of a depojiti but 
I humbly contend, that thofe words are implied, 

* Raft. Eatr. 13. b. 
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by the nature of a contrail which lies infefance^ 
agreeably to the diAindtion with which 1 began 
this article. As judgement^ indeed, was to be 
given on the record merely, it was unneceflary, 
and might have been improper, to have extended 
the propofition beyond the point then before the 
court; but I cannot think, that the narrownels 
of tl}e propofition in this inftance affefls the ge- 
neral do£lrine, which I have prefumed to lay 
down; and, in the Arong cafe of the Aiepherd, 
who bad a flock to keep, which he fuff^ered through 
negligence to be droTjbned„ neither a reward nor a 
Jpecial undertaking are Aated* : that cafe, in the 
opinion of juAice Townsend, depended upon 
the dIAindtion between a bargain executed and 
executory ; but I cannot doubt the relevancy of 
an adtion in the fecond cafe, as well as the firA, 
whenever aSlual damage is occqfioned by the nm- 
Jefancef. 

There feems little neceflity after this, to men- 
tion the cafe of Powtuary and Walton, the 
retrfon of which applies diredlly to the prefent 
fubjedt ; and, though it may be objedled that the 
defendant was Aated as a Jarrier^ and muA be 

* Tearb. 2 Hen. VII. 11. 

t Stath. Abr. tit. Accimu fur U nSt pi. 1 1 . Bjr juftice 
** fi un ferrour face covenant ove maj de fenrer mon chival, 
**300 die qe fil neferra mon chival, uncore jeo averai accion 
“ fur mon cas, qar en fon default paraventure mon chival eft 
« perie.” 
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prefumed to have adted in bis trade^ yet chief 
juftice Rolle intimates no fuch prefumption ; 
but fays cxprefsly, that ** an adtion on the cale 
“ lies upon this matter, without alledging any con- 
** Jideration: for the negligence is the caufe of 
“ adtion, and not the affiimpfit* 

A bailment without reward to carry from place 
to place is very different from a mandate toper- 
form a work ; and, there being nothing to take 
it out of the general rule, I cannot conceive that 
the bailee is refpontible for lefs than grofs neg- 
led^ unlefs there be a fpecial acceptance: for in- 
dance, if defire Philip to carry a dia- 

mond-ring from Brijlol to a perfon in London, 
and he put it with bank-notes of bis own into a 
letter-cafe, out of which it is Jlolen at an inn, or 
feized by a robber on the road, Philip ihall not 
be anfwerable for it; although a very careful, or 
perhaps a commonly prudent, inan would have 
kept it in his purfe at the inn, and have concealed 
it fomewhere in the carriage; but, if he were to 
fecrcte his own notes with peculiar vigilance, and 
either leave the diamond in an open room, or 
wear it on his finger in the chaife, I think he 
would be bound, in cafe of a lofs by dealth or 
robbery, to redore the value of it to Stephen: 
every thing, therefore, that has been expounded 

* I Ro. Abr. io> 
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in the preceding article concerning depofits^ may 
be applied exaflly to this fort of bailment, which 
may be coniidered as a fubdivilion of the fecond 
fpecies. 

Since we have nothing in thefc cafes analogous 
to the judgements of itfamy, which were often 
pronounced at Rome and Atbetis^ it is hardly ne- 
cefTary to add, what appears from the fpee h of 
Qicero for S. Roscius of Ameria, that “ the 
** ancient Romans confidered a mandatary as in- 
**famouSt if he broke his engagement, not only 
« by adlual frcaidt but even by more than ordi- 
** nary negligence*” 

As to exceptions from the rule concerning the 
degree of neglefl, for which a mandatary is re- 
iponiible, almoft all, that has. been advanced be- 
fore in the article of depojits, in regard to a fpe- 
cial convention, a. voluntary offer, and an interefr 
accruing to both parties, or only to the bailee, 
may be applied to mandates: an undertaker of a 
work for the beneBt of an abfent pcifon, and 
without bis ktvmledge, is the negotiorum gejtor of 
the civilians, and the obligation refulting from 

* ** In privatts rebus, fi quis rein maniatam non modo ma> 

** /r/iij^krgelEflet, fui quxftusaut commodi cauil, verumetiam 

negiigentih, com majores fummum admififle dedecus exilH* 
** mabant: itaque mandb/i conftitutumeft judicium, noq minus 
" turpe quimybrfi.” Pro S. Rofe. p. 1 16. Glajg, 
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his implied contract has been incidentally men* 
tinned in a preceding page. 

HI. On the third Ipecies of bailment, which 
is one of the moft ufual and moft convenient in 
civil fociety, little remuns to be obferved; be* 
caufe our own, and the Roman, law are on this 
head perfeflly coincident. I call it, after the 
French lawyers, loan for ufct to diftinguilh it 
from their loan for confumption^ or the mutuum 
of the Romansi by which is underftood the 
lending of money, wine, com, and other things, 
that may be valued by number, weight, or mea- 
. fure, and are to be reftored only in equal value 
or quwtity*: this latter contrafl, which, accord- 
ing to St. German, is moft properly called a 
loan, does not belong to the prefent fubjed ; but 
it may be right to remark, that, as the JpeciJick 
thin^ are not to be returned, the abfolute pro- 

* Do£t. and Stud. dial. 2. ch. 38. BraA. 99. a. b. . In 

Ld. Raym. 916. where this paflage from Braffen is cited by 
the chief juftice, mutuam is printed for commedatam ; but what 
then can be made of the words ad ipsam rt/lituendam f There 
is certainly fome miftake in the paflage, which mull be. very 
ancient, for the oldell MS. that I have feen, is conformable to 
Tatd'-t edition. I fufpeft the omilBon of a whole line after 
the word preeium, where the manuicript has a full point; and 
poflibly the fentence omitted may be thus fupplicd from Jap 
tiaian, whom BraHtn copied: ** At 'is, qui mutuum accepit, 
V obligatus remanet,” li forte incendio, &c. Jmfi. 3. 13. 2. 
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petty of them is transferred to the borro\j?er, 
who muft bbar the lofs of them, if they be de* 
ftroyed by wreck, pillage, fire, or other inevi- 
table misfortune. Very different is the nature 
of the bailment in quellion ; for a horfe, a cha- 
riot, a book, a greyhound, or a fowling-piece, 
which are lent for the ufe of the bailee, ought to 
be redelivered fpecijically ; and the owner muff 
abide the lofs, if they perilh through any acci- 
dent, which a very careful and vigilant man could 
not have avoided. The negligence of the bor- 
rower, who alone receives benefit from the con- 
tradf, is conftrued rigoroufly, and, although 
flight^ makes him liable to indemnify the lender; 
nor will his incapacity to exert more than ordinary 
attention avail him on the ground of an impoJjU 
bilityy “ which the law, fays the rule, never de- 
“ mands j” for that maxim relates merely to 
things abfolutely impoffiblc ; and it was not only 
very pojfible, but very expedient, for him to have 
examined his own capacity of performing the 
undertaking, before he deluded his neighbour by 
engaging in it : if the lender, indeed, was not 
deceived, but perfectly knew the quality, as 
well as age, of the borrower, he muft be fup- 
pofed to have demanded no higher care, than 
that of which fucb a perfon was capable ; as, if 
Paui lend a fine horfe to a raw youth, he cannot 
exad the fame degree of management and cir^i; 
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cum(peAion, which he would ^xpeA from a 
riding mailer or an officer of dragoons^ . 

From the rule, that a borrower is anfwerable 
for flight negledl, compared with the diftindlion 
before made between fimple theft and rt^bayf, 
it fellows, that, if the borrowed goods be floUn 
out of his poflelfion by any perfon whatever, he 
muft 'pay the worth of them to the lender, un> 
lefs he prove, that they were purloined.notwith- 
llanding his extraordinary care. The example, 
given by Juliam, is the firft and beft that oc- 
curs : Caius borrows a filver ewer of and 
afterwards delivers it, that it may be lafely re- 
ftored, to a bearer of fuch approved fidelity and 
warinefs, that no event could be lefs expedled 
than its being ftolen ; if, after all, the bearer be 
met in the way by fcoundrels, who-eontrive to 
fled it, Caius appears to be wholly blamelefs, and 
TiUus has fuffered damnum fine injurid. It feems 
hardly neceflary to add, that the fame care, which 
the bailee is bound to take of the principd thing 
bailed, muft be extended to luch acceflbry things, 
as belong to it, and were delivered with it: 
thus a man, who borrows a watch, is reiponfible 
for flight negle£l of the chain and feals. 

Although the laws of Rome^ with which thofe 

* Dunmdint tnd. Dt t» qmdintir^t n. i8$. 

t See p. 370. and notef. 
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of England in this relpeft agree, moft exprefsiy 
decide, that- a borrower, ufing more than ordi- 
nary diligence,^/!// not be cbargeabley if there be 
a force which he cannot rejijl*^ yet Pufen- 
noRF employs much idle reafoning, which I am 
not idle enough to tranfcribe, in fupport of a new 
opinion ; namely, that the borrower ought to 
** indemnify the lender, if the goods lent be de- 
“ ftroyed by fire, (hipwreck, or other inevitable 
** accident, and without his faulty unlels his own 
** perifli with them :** for example, if Paul lend 
William a horfe worth thirty guineas to ride 
firom Oxford to London^ and William be attacked 
on a heath in that road by highwaymen, who 
kill or feize the horfe, he is obliged, according 
to PuFENDORF and his annotator, to pay thirty 
guineas to Paul. The juftice and good fenfe of 
the contrary decifion are evinced beyond a doubt 
by M. PoTHiER, who makes a diftindtion be- 
tween thofe cafes, where the loan was the occa- 
Jim merely of damage to the lender, who mijght 
in the mean time have fuftained a lofs from 
other accidents, and thofe, where the loan was 
the foie efficient caufo of his damage*)'; as if 
Paul, having lent his horfe, fliould be forced in 
the interval by fome preffing bufinefs to hire an- 

* D. 44. 7. 1, 4. Ld. Raym. 916. 

t Fodi. Prit k Ufept n. 55. P^. with Barhejraii notes, 

& C« 4* S b*' 
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Other for himfelf; in this cafe the borrower ought, 
indeed, to pay for the hired horfe, unlefs the lender 
had voluntarily fubmitted to bear the inconveni- 
ence caufedhy the loan; for, in this fenfe and in 
this inftance, a benefit conferred Jbould not be 
injurious to tbe benejaStor. As to a condition fre- 
filmed to be impofed by the lender, that he would 
not abide by any lofe oceafioned by the lending, 
it feems the wildeft and moll unreafonable of 
prefumptions: if Paul really intended to impofe 
fuch a condition, he fhould have declared his 
mind; and I perfuade myfelf, that William 
would have declined a favour fo hardly ob- 
tained. 

Had the borrower, indeed, been imprudent 
enough to leave the high road and pafs through 
ibme thicket, where robbers might be fuppofed 
to lurk, or had he travelled in the dark at a very 
unfeafonable hour, and had the horfe, in either 
cafe, been taken from him or killed, he mull 
have indemnified the owner; for irrefifiible force 
is no cxcufe, if a maii.put himfelf in the way of 
it by his own ralhncfs. This is nearly the cafe, 
cited by Si. German from the Summa Rofella^, 
where a loan mull be meaned, though the vrord 
depofitwn be erroneoufly ufed^; and it is there 
decided, that, if the borrower of a horfe will iin- 


* where -before cited. 
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prudently ride by a ruinous Imfe in manifejl 
dai^er of fallings and part of it adlually fall on 
the horfe's head, and kill hnn^ the lender is ei>> 
titled to the price of lutn; but that, if the houle 
were in good condition and Jell by the violence 
of a fudden hurricane, the bailee ihall be diA 
charged. For the fame, or a ftronger, reafon, if 
Williamt inftead of coming to London, for which 
purpofe the horfe was lent, go towards Batb^ or, 
having borrowed him for a week, keep him for 
a month, he becomes re 'bonfible for any accident^ 
that may befall the horfe in his journey to Bath, 
or after the expiration of the week*. 

Thus, if Charles, in a cafe before putf* wear 
the maiked habit and jewels of George at the 
ball, for which they were borrowed, and be 
robbed of them in his return home at the ufual 
time and by the ufual way, he cannot be com- 
pelled to pay George the value of them; but it 
would be otherwife, if he were to go with the 
jewels from the theatre to a gaming-houfe, and 
were there to lofe them by any cafualty what- 
ever. So, in the inftance propofed by Gaius 
in the digeft, if filver utenflls be lent to a man 
for the purpofe of entertaining a party of friends 
at fupper in the metri^lis^ and he carry them 
into the country, there can be no doubt of his ob- 


* Ld. Rafm.ptj. 


t 



ligation to indemmfy .the lender, if the plate be 
loft by accident however irreftftible. 

There are other cafes, in which a borrower 
is chargeable for inepitahle mijcbance, even whoi 
he has not, as he legally may, taken the whole 
lilk upon himfelf by expreis agreement. ' For 
example, if the houfe of Caius be in fiame|, and 
he, being able to fecure one thing only, fave an 
um of his own in preference to the filver ewer, 
which he had borrowed of Titius, he ihall make 
the lender, a compenlation for the loft; elpecially 
if t^ie ewer be the more valuable, and would con- 
fequently have been preferred, had he been 
owner df them both : even if his urn be the 
morc^ precious, he muft dther leave it, and bring 
away the borrowed veflel, or pay TiUus the va- 
lue of that, which he has loft; unleft the alarm 
was fo fudden, and the fire fo violent, that no 
ddiberation or feleAion could be juftly exped- 
ed, and Caius had time only to fnatch up the firft 
utenfil, that prefented itfelf. 

Since openneft and honefty are the foul of con- 
trads, and fince ** a fupprellion Of truth is often 
** as culpable as an expreft falfehood,” I accede 
to the opinion of M. Potiiiek, that, if a foldier 
were to borrow a horfe of his friend for a battle 
.expeded to be fought the next morning, and 
were to conceal from bim, that bis own borfewas 
as ft for tbe fennee^ and if the horfe, fo bor- 
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rowed, were flaln in the engajgement, the lender 
ought to be imdemniiied ; for probably the dif- 
fimulation of the borrower induced him to lend 
the horfe; but, had the foldier openly and 
frankly acknowledged, tltat be was unwilling to 
expoje bis own borfe^ (ince, in cafe of a lofi^ he 
was unable to purchafe another, and his fiiend, 
neyerthelefs, had generoufly lent him one, the 
lender would have run, as in other inftances, 
the ri(k of the day. 

If the bailee, to ufe the Roman expreilion, be 
IN MORA, that is, if a legal demand have been 
made by the bailor, he muft anfwer for any ca« 
fualty that happens after tbe demand \ unlefe in 
cafqs, where it may be ftrongly prefumed, that 
the fame accident would have befallen the thing 
bailed, even if it had been rellored at the proper 
tihxe; or unlels the bailee have legally tendered the 
thing, and the bailor have put himfelf inmard by 
refufing to accept it: this rule extends of courle 
to every Ipecies of bailment. 

“ Whether, in cafe of a valued loan 
** the goods lent are ejlimated at a certain ' price, 
** the borrower muft be confidered as bound in 
** all events to reftore either the things lent or 
** the value of them,” is a queftion, upon which 
thecivilians are as much divided, as they are upon 
the celebrated claufe in the law Contra^us: five 
or fix commentators of high reputation enter 
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the lifts againft as many of equal fame, and each 
ftde difplays great ingenuity and addrefs in this 
/juridical tournament. D’Avezan fupports the 
afiirmative; and Pothier, the negative; but the 
iecond opinion Teems the more reafonable. The 
word PERICULUM, ufed bylJLPiAN, b in itfelf 
equivocal : it means haxcardxn general, proceed- 
ing either from accident or' from negledt ; and in 
thb latter fenfe it appears to have been taken by 
the Roman lawyer in the paftage, which gave 
birth to the diljpute. But, whatever be the true 
interpretation of that paftage, I cannot fatisfy 
myfelf, that, either in the Cujiomary Provinces of 
France, or in England, a borrower can be 
chargeable for all events without bis confentune- 
quivocaily given: if WilUam^ indeed, had faid to 
Pouf alternatively, “I promife, on my return to 
“ Oaford, either to reftore your horfe or to pay 
** you thirty guineas,** he muft in all events have 
pekbrmed one part of this disjundive obliga- 
tion*; but, if PaulhdA only faid, the horfe, 
** which I lend you for this journey, is fairly 
•• worth tUrty guineas,** no more could be im- 
plied from thofe words, than a deftgn of pre- 
venting any future difiiculty about the price, if 
the horfe fhould be killed or injured through an 
omiffion of that extraardimry diligence, which the 
nature of the contrad: required. 

* Palm. ^5 1. 
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Betides the general exception to the rule con- 
cerning the degrees of negled, namely. Si quid 
convenit vel plus vpl mhmsy another is, where 
goods are lent for a ufc, in which the lendw has 
a common intereft with the borrower: in this cafe, 
as in other bailments reciprocally advantageous, 
the bailee can be refpontible for no more than 
ordinary negligence; as. If Stephen and J^bilip 
invite fome common friends to an entertunment 
prepared at their joint expence, for which purpofe 
Philip lends a fervice of plate to his companion, 
who undertakes the whole management of the 
feaft, Stephen is obliged only to take ordinary care 
of the plate; but this, in truth, is rather the 
innominate contrail do ut facias^ than a proper 
loan. 

Agreeably to this principle, it inuft be decided, 
that, if goods be lent for the foie advantage of 
the lender^ the borrower is anfwerablc for grofs 
negleA only; as, if a paiConate lover of mutick 
were to lend his own ihftrument to a player im 
a concert, merely to augment his pleafure from 
the performance;, but here again, the bailment 
is not fo much a loan, as a mandate i and, if the 
mufidao were to play with all due Ikill and ex- 
ertion,'but were to break or hurt the intirument 
without any malice or very culpable negligence, 
he would not be bound to indemnify the awa- 
teur, as he was not in want of the inftrument, 

VOL. Vf. so 
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and had no particular dedre to ufe it. If, indeed, a 
poor artift, having loft or ipoiled his violin or flute, 
be much diftrefied by this lofs, and a brother- 
fnulldan oblij^^ngiyi though voluntarily^ ofier to 
lend him his own, I cannot agree with Des- 
PfissES, a learned advocate of Montpellier 
and writer on Roman law, that the player may 
be lefs careful of it than any other borrower : on 
the contrary, he is bound, in confcience at leaft, 
to raife his attention even to a higher degree ; 
and his negligence ought to be conftrued with 
rigour. 

By the law of Moses, as it is commonly 
tranflated, a remarkable diftindion was made be - 
tween the lofs of bonowed cattle or goods, hap> 
pemng'in the abfence^ or the prefence, of the 
OWNER; fori fays the divine legiflator, ** if a 
man borrow aught of his neighbour, and it be 
** hurt or die, the owner thereof not being with it, 
** he (hall furely make it good; but, if the owner 
** thereof be with it, he lhall not make it good*:'* 
now it is by no means certain, that the original 
word flgnities the owner, for it nuQ/ flgnify the 
pojefbr, and the law may import, that the bor- 
ri>wer ought not to lofe light, when he can pof- 
flbly avoid it, of the thing borrowed; but, if it 
was intended, that the borrower ftiould always 

* £xod. isiL 14, 15. 
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anfwer for cafuakies, txcept in the cafe, which muft 
rarely happen, of the ctumef s prejence, this excep- 
tion feems to prove, that no cahialdes were meaned, 
but iiich as extrdordinary care might have pre- 
vented; for I cannot fee, what difference could 
be made by the prefehce of the owner, if the 
force, produdive of the injury, were wholly ir- 
rtdtftible, or the accident inevitable. 

An old Atbenum law id preferved by De- 
.MOSTHENSS, feom wluch little can be gathered 
onr account of its generality and the ufe of an an%- 
biguous word* ; it is underftood b Petit as 
relating to guardians-, mandataries, and commif- 
fioners; and it is cited by the orator in the cafe 
of a guardianlbip. The Athenians were, pro- 
bably, fetislied with ijpeaking very generally in 
thdr laws, and left their juries, for juries they 
certainly had, to decide fevourably or feverely, 
according to the circumftances of each particular 
cafe. 

IV. As to the degree of diligence,, which the 
law requires from n pawnee, I find myfelf again 
obliged to diflent from fir £i>wari>. Coke, with 
whofec^inionafimilar liberty hasbeforebeen taken 
in regard to a depofitoeyi for that, very learneJ man 

don. 855.. 3. Here the verb toay iinpljr fiight, or 

Paii has rendered it. 

D D 3 



404 


THE LAW 


0 

lays it down, that, ** if goods be delivered to 
** one as agag'e ot pledge^ and they be Jiolen, 
** he fhall be difcharged, becaufe be both a pro- 
in the.n ; and, tbereforCt he ought to 
“ keep them no otherwife than bis own*:** I 
deny the firll propofition, the reafon, and the 
conclulion. 

Since the bailment, wluch is the fubjed of the 
prefent article, is beneficial to the pawnee by fe- 
curing the payment of his debt, and to the pawtwr 
by procuring him credit, the rule, which natu- 
ral reafon prefcribes, and which the wifdom of 
nations has confirmed, makes it requifite for the 
perfon, to whom a gage or pledge is bailed, to 
take ffrdinary care of it; and he muft confequently 
be refponfible for ordinary negle^. This is 
exprefsiy holden by Bracton; and, when I rely 
on his authority, I am perfedly aware, that he 
copied Justinian almoft word for word, and 
that lord Holt, who makes confiderable ufe of 
his treatife, obferves three or four times, that 
** he was an old author^;** but, although he had 
been a civiliai^ yet he was alfo a great com- 
mon-lawy^, and never, 1 believe, adopted the 
rul^ and expreffions of the Romans, except 
when they coincided with the laws of England 

* I loft. 89. a. 4 Rep. 83. b. 

t 14. Haym. 915> 9>6, 919. 


t Braft. 99;b« 
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in his time: he is certainly the beji of our juri> 
dical clalHcks; and, as to our ancient authors, if 
their dodlrine be not laWt it mull be left to mere 
hiftorians and antiquaries ; but, if it remain un- 
impeached by any later decilion, it is not only 
equally binding with the mod recent law, but 
has the advantage of being matured and ap- 
proved by the collected fagacity and experience 
of a^es. The dodlrine in quellion has the full 
alTent of lord Holt himfelf, who declares it to 
** if the pawnee ufe /rue, and ordi^ 

** nary t diligence for relloring the goods, and 
** that, fo doing, he will be indemnified, and, 
** notwithftanding the 'lofs, lhall refort to the 
** pawnor for his debt.** Now it has been 
proved, that ** a bailee cannot be confidered 
** as ufing ordinary diligence, who fufiers the 
** goods bailed to be taken by Jlealtb out of his 
** cuftody*;*’ and it follows, that a pawnee 
** lhall not be difeharged, if the pawn be limply 
**Jlolen from him; but if he be forcibly robbed 
** of it without bis faulty his debt lhall not be 
** extinguilhed. 

The paflage in the Homan inllitutes, which 
Bracton has nearly tranferibed, by no means 
convinces M. Le Brum, that sl pawnee and a bor- 
rower are not refponfible for one and the' fame 
degree of negligence; and it is very certain, that 

P. 370. Dotef* 
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Ulpian, rpeajking of. the A&io ^gnoratitia, ufes 
theie temarkable words: ** Venitln baC2i€la.oxke 
et dobtJ et culpa ut in commodato^ venit et ciif* 
** todia ; ris major non vmit.** To folve this 
difEcuIty, Nooot has recourie to a conje£lural 
emendation, and fuppofes ut to have been in* 
advertently written for at ; but, if thb was 
a millake, it muft have been pretty ancient, 
for the Greek tranflators of this fentence: ufe 
a particle of flmilitude, not an adverfative: 
there feems, however, no occafion for fo hazard- 
ous a mode of criticifm. Ulpian has not fud, 
** talis culpa ^/is in commodato;” nor does 
the word UT imply an exe0 refemblance: he 
meaned, that a pawnee was anfwerable for neg~ 
left, and gave the firft inftance, that occurred, of 
another contrail, in which the party was like- 
wife anfwerable for negle^^ but left the fort or 
degree of negligence to be determined by his 
general ToXe't conformably tq which he himfelf 
exprefsly mentions pick us among other con- 
trads reciprocally uffuU and diftinguiflies it from 
COMMODATUM, wlience the borrower folely de- 
rives advantage*. 

It is rather left eafy to anfwer the cafe in the 
book of Affife^ Which feems wholly fubverfive of 
my reafoning, and, if it ftand unexplained, will 
break the harmony my fyftem'f; for there, in 

* Before, p. 370. f 29 Aff. pL 28. 
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an adlon of detinue for a hamper, which had 
been, bailed by the plaintiff to the defendant, the 
bailee pleaded, ** that it was delivered to him 
** in gage for a certain liim of money; that he 
** had put it among his other goods; and that all 
*• together had been Jlolenirom him;” now, ac- 
cording to my doSrine, the plaintiff might have 
demurred to the plea ; but he was driven to re- 
ply, that he tendered the money before the Jled^ 
** ingy and that the creditor refufed to accept it,” 
on which fadl iffue was joined ; and the reafon, 
aligned by the chief juftice, was, that, ** if a 
** man bail goods to me to keepy and I put them 
** among my own, I lhall not be charged, if they 
“ be Jiolen** To this cafe I anfwer ; firft, that, 
if the court really made no difference between a 
pawnee and a depcfitaryy they were indubitably 
miftaken ; for which affertion I have the autho- 
rity of Bracton, lord Holt, and St. Ger- 
man, who ranks the taker of a pledge in the 
fame dais wjth a hirer of goods* ; next, that in 
a much later cafe, in the reign of Hen. VI. 
where a hiring of cujlody Teems to be meaned, the 
dillindion betw'een a theft and a robbery is taken 
agreeably to the Roman law^; and, laftly, that, 
although in the ftridl prop'riety^ our £/zg/i/^ lan- 
guage, to fteoL is to take clandeftinelyy and to rob 

* Do£t. and Stud. duJ %, A. 39. 

t Before, p. 370. notef. 
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is to feize by violence, correfponding with the 
Norman verbs emhleerand, robber, yet thofe words 
are fometimes ufed inaccurately; and I always 
fufpedled, that the cafe in the book of y^JJife re- 
lated to a robbery, or a taking with force ; a fuf- 
picion confirmed beyond any doubt by the judi- 
cious Brook, who abridges this very cafe with 
the following title in the margin, Que ferra 
“ al perde, quant les biens font robbes*\* and, in 
a modern work, where the old cafes are referred 
to, it appears to have been fettled, in conformity 
to them and to reafon, “ that if the pawn be laid 
“ up, and the pawnee be jobbed, he lhall not be 
“ anfwerablej-;” but lord Coke feems to have 
ufed the word in its proper fenfe, becaufe 
he plainly compares a pawn with a deppfit. 

If, indeed, the thing pledged be taken openly 
and through the fault of the pledgee, he 

lhall be refponfible for it; and, after a tender and 
r^ufal of the money owed, which are equivalent 
'to actual payment, the whole property is infantly 
revejled in the pledgor, and he may confequently 
maintjun an adion of troverijl: it is ^d in a 
moft ufeful work,that byfuch tender and refufid 
the thing pawned ** ceafes to be a pledge and 
** becomes a depqjit^ but this mull be ah error 

* Abiv tit. Bailment, pi. 7. f 2 Balk. 522. 

$ 29 AIT. pi. 28. Yelv. 179. Ratenff and Davit. 

§ Law of Dip Friut, 
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of itnpreflion ; for there can never be a depojit 
vrithout the owner*8 confent, and a depojitary 
would be chargeable only for grofs negligence, 
whereas the pawnee, whofe fpecial property is 
determined by the wrongful detainer, becomes 
liable in aU poJJtbU events to make good the 
thing loft, or to relinquilh his debt*. 

lliereafon, g^ven by Cokb for his dodlrine, 
nain^y, ** becaufe the pawnee has a froperty in 
** the goods pledged,” is applicable to every other 
fort of bailment, and proves nothing in regard 
to particular I for every bailee has a 

temporary qualified property in the things, of 
which pofleiGon is delivered to him by the 
bailor, and has, therefore, a pofteftbry a£tion or 
an appeal in his own name againft any ftranger, 
who may damage or purloin them-f*. By the 
Roman law, indeed, ** even the poftellion of the 
** depofitary was holden to be that 'of the perfon 
** depofiting but with us the general bailee 
has unqueftionably a limited property in the 
goods intrufted to his care: he may not, how- 
ever, ufe them on any account without the con* 
fent of the owner, either exprefsly given, if it 
can poffibly be obtained, or at leaft ftrongly pre* 
fumed; and this prefumption varies, as the thing 
is likely to be better, or worfe, or not at^all af- 

* Ld. Raym. 917. f Ycarb. 21 Hen. VII. 14. b. ly. a. 
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fedled, by ufage; flnce* if Gf/u^depont a fetthig- 
dog with Titius^ he can hardly be fuppoied un- 
willing, that the dog ihould be uled for par- 
tridge-lhooting, and thus be confirmed in thofe 
habits, which make him valuable ; but, if clothes 
or linen be dqpofited by him, one can fcarce 
imagine, that he would fufFer them to be worn ; 
and, on the other hand, it may juftly be inferred, 
that he would gladly indulge Titius in the li- 
berty of ufing the books^ of which he had the 
cuftody, fince even moderate care would prevent 
them from being injured. In the fame manner 
it has been holden, that the pawnee of goods, 
which will be impaired by uiage, cannot ufe 
them ; but it would be otherwife, I apprehend, 
if the things pawned actually required exercife 
and a continuance of habits, as fporting-dogs and 
faorfes: if they cannot be hurt by being worn, 
they may be ufed, but at the peril of the pledgee ; 
as, if chains of gold, ear-rings, or bracelets, be 
left in pawn with a lady, and fhe wear them at a 
{mblick place, and be robbed of them on her re- 
turn, llie mull make them good: ** if fhe keeps 
them in a bag,” lays a learned and refpediable 
writer, “ and they are fiolen, (he lhall not be 
** charged^;” but the bag could hardly be taken 
privately and quietly without her omiflion of or- 


* Law of Nip Prius, 72, 
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dinary diligence; and the manner, m which 
lord Holt puts the cafe, eftabliihes 
tem, and confirms the anfwer juft ofteced to the 
cafe from the Year-book ; for, ** if flie Imep the 
jewels/’ lays he, ** locked up in her cabinet, and 
** her cabinet be broken open^ and the jewels taken 
** thence, Ihe will not be anfwerable*.’* Again; 
it is faid, that, where the pawnee is at any 
penfe to maintain the thing given in pledge, 
as, if it be a horfe or a cow, he may ride the 
horfe moderately, and milk the cow regularly, 
by way of^compenfatton for the charge^; and 
this dodrine muft be equally applicaUe to a ge- 
neral bailee, who ought neither to be injured nor 
benefited in any refped: by the truft undertaken 
b^ him; but the Roman and French law, more 
agreeably to principle and analogy, permits in- 
deed both the pa\^ee and the depofitary to milk 
the cows delivered to them, but requires them 
to account with the refpedive owners fax the 
value of the milk and calves, deducing the rea- 
fonable charges of their nourilhmentij;. It fol- 
lows from thefe remarks, that lord Coke has 
figned an inadequate reafon for the degree of di- 
ligence, which is demanded of a pawnee; and 
the true reafon is, that the law requires notlung 
extraOrMnary of him. 

* Ld. Raym. 917. ' ■ f Ow. 124. 

^Potb. Depitfia. 47. Nimtipment^ n. 3$* 
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Bat, if the receiver in pledge were the onty 
bailee, who had a fpecial property in the thing 
bailed, it could not be logically inferred, ** that, 
“ therefore^ he ought to keep it merely as bis 
* own for, even if Caius have an abfolutc un- 
divided property in goods, jointly or in common 
with Septimus^ he is bound by rational, as well 
as pofitive, law to take more care of them than 
ef bis dwttt unlefs he be in fadt a prudent and 
thouglitful manager of his own concerns ; fince 
every man ought to ufe ordinary diligence in af- 
Burs, which intereft anotber as well as himfelf : 
" Aliena negotia,'* lays the emperor Constan- 
tine, ** exadlo officio geruntur*.” 

The conclulion, therefore, drawn by Ik Ed- 
ward Coke, is no lefs illogical than his p^ 
mifles are weak ; but here 1 mull do M. Lb 
Brun the jullice to obferve, that the-'argument^ 
on which his whole fyllem is founded, occurred 
likesnfe to the great oracle of Englifls law ; 
namely, that a perfon, who had a property in 
things committed to his charge, was only obliged 
to be as careful of ibem as of bis own goods ; 
which may be very true, if the fentence be predi- 
cated of a man ordinarily careful of his own ; 
and, if that was Le Brun’s hypothefis, he has 
done little more than adopt' the fyllem of Gode- 


* C. 4- 35- 
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FRoi, who exads ordinary diligence from a 
partner and a co-proprietor, but requires a bigAer 
degree in eight of the ten preceding contra£t8. 

Pledges for debt are of the higheft antiquity: 
they were ufed in very early times by the roving 
Arabs, one of whom finely remarks, ** that the 
** life of man is no more than z pledge in the hands 
** of Deftiny;'* and the fidutary laws of Moass^ 
whith forbade cei^in implements of hulbandiy 
and a widow’s raiment to- be given in pawn, do* 
ierve to be imitated as well as admired. . The 
difiindion between pledging, where pofleflion b 
transferred to the creditor, .and. bypotheccdUm^ 
where it remuns with the debtor^ was ori^nally 
Atiick ; but fcarce any part of the Athenian laws 
on this fubjedl can be gleaned from the ancient 
orators, except what relates to bottomry in five 
ijpeeches of Demosthenss. 

I cannot end this article, without mentioning 
a fiqgular cafe from, a curious mahufeript pro* 
ferved at Cambridge, which contains a colledion 
of queries in T«ri&(/h, together with the decifions 
orcondfeanfwersofthe M ufti at Conjlantinople: 
it b commonly imagined, that tlie Turks have a 
tranllatlon in their own language of the Greek 
code, from which they have fupplied the defeds 
of their Tartarian and AnAjfln jurifprudence*; 

* Duck de Attth. Jar* Cir. Ron. I. a>'6. 
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but I have not met with any fuch tranHation, 
although I admit the conjedure to be highly 
probable, and am perfuaded, that their numerous 
treatifes on Mabomedan law arc worthy , on many 
accounts of an attentive examination. The 
cafe was this : ** Zaid had left with y^mru divers 
goods in pledge for a certain fum of money, 
** and fome rujianst having entered the houfe of 
** AmrUy took away his own goods together 
“ with thofe pawned by Zaid*' Now we mull 
necelTarily fuppofe, that the creditor had by bis 
awn fault given occallon to this robbery ; other- 
wife we may boldly pronounce, that the Turks 
are wholly unacquainted with the imperial laws 
of Byzantium, .and that their own rules are 
totally repugnant to natural jullice; for the party 
proceeds to alk, “ whether, the debt became 
“ exlinSl by tbe lofs <f the pledge^ and lince the 
** goods pawned exceeded in value the amount 
** of the debt, Zaid could* legally demand the 
** balance of Amni to which quellion the 
great law-oflScer of the Otbman court anfwered 
with the brevity ufual on fuch occalions, Ol- 
MAZ, It cannot b'e*. This cuftom, we mull c<h 1 i* 

* Publ. Libr. Cambr. MSS. Dd. 4. 3. See Wotton, T.T.. 
Hjvul. Dda. lib.- %. cap. 2. § 29. nae x. It mzj be 
the ttfage in Turkey to JHpulate '* ut apaiffio pignoiis libcret de-. 

** bitorem,'’ as in C. 4. 24. 6. 
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fefs, of propoHng cafes both of law and confer 
ence under feigned names to the fupre'me judge* 
whofb anfwers are confidered as folemn decfee^i 
is admirably calculated to prevent partiality ai^ 
to fave the charges of litigation. 

V. The laft fpccies of bailment is by no 
means the lead important of the five, whether 
we confider the infinite convenience and daily 
ufe of the contract itfelf, or the variety of its 
branches, each of which (hall now be fuccindly, 
but accurately* examined. 

1. Locatio, or locatio-condudiiOt ret, is a 
contradfc, by which the hirer gains a tranfient 
qualified property in the thing hired, and the 
owner acquires an abfolute property in the -fti- 
pend,.or price, of the hiring; fo that, in truth, 
it bears a ftrong refemblancc to the contra^ of 
emptio-venditio, or sale; and, fince it is advan- 
tageous to both contraiding parties, the harmo- 
nious confent of nations will be interrupted, and 
one objedl of this efiay defeated, if the laws of 
England (hall be found, on a &ir inquiry, to de- 
mand of the hirer a more than ordinary degree of 
diligence. In the mod recent publication, that I 
have read on aiiy legal fubjed^ it is exprefsly 
faid, ** that the hirer is to take all imaginaMe 

care of the goods delivered for hire* the 


* Law of Ififi Pfiuf, 3d edition coireftcd, 7a. 
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words a// ima^naiile, if the priocij^es before efts- 
Ij^lUbed be juft, are too ftrbng for pradice'even 
ill the'ftria cafe of borrowit^i but, if we. take 
them iu the mildeft fenie, they muft imply an 
extraorMnary degree of care; and this dodiine, 
I prefume, is founded on that of lord Holt in the 
cideof Cooos and Bernard, where the great 
judge lays it down, ** tha^ if goods are let out 
** for a reUfO'd, the hirer U bound to the utmost 
** diligence, fiich as the most dUigent father oj 
** a famly ufes*.** It may feem bold to contro> 
▼ert fo refpedable an opinion ; but, without in- 
filling on the palpable injullice of making a bar- 
roauer and a hirer anfwerable for prediely the. 
^biue degree of negled, and without urging, that 
the point was not then before the. court, I will 
engage to Ihow, by tradng the dofhrihe up to 
its real fource, that the di^ifm of- the chief 
julltce was entirely grounded on a gramma- 
tical miftake in the tranflation jol a'iingle Xuh/t 
word. 

In the firft place, it is .bdtibHUita that his 
lordlliip nUedJblefy on the authority of Brac<« 
TON ; whole words he cites at large, and imme- 
^tely fulgoins, ** whence it appears, (Sc'* now 
the words, ** ab eo defideratur cuftodia, 
** qualm DiLiGRNTissiMus paterfamilias {w 


' Lii. Riym. 9id 
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** rebus adhibit,** on which the whole queftion' 
depends, are copied exactly from Justiki an*, 
who informs us in the promt to his Inftitqtbs, 
that his decilions in that work were extra^ed 
principally from ibe Commentaries Aids ; and 

the epithet diligentijjimus is in fadi ufed by this 
ancient lawyer ‘f, and by him alme, on the fub> 
jedk of hiring: but Gaius is remarked for wriN 
ing with energy, and for being fond of uling 
■ JkperlativeSt where all other writers are fatisfied 
with pojitives^i fo that his forcible manner 
of exprefling himfelf, in this inftance as in fome 
others, mifled the compilers employed by the 
Emperor, whofe words Thbophilus rendered 
more than literally, and Brag ton tranfcribed; 
and thus an epithet, which ought fo have been 
tranflated ordinarily diligent, has been fuppofed 
to 'mean extremtfy careful. By rectifying this 
miflake, we reftore the broken harmony of the 
partde&s with the inflitutes, which, together with 
the code, form mte cm/teMcd work^, and, ^hen 
properly underftood, explain and illuftrate each 
other; nor is it ncceflary, I conceive, to adopt the 
interpretation of M. De Ferribrx, who ima- 

* Bn£b 62. h. Juftin. Inft. 3. 35. 5. where The^UiuhaM 

I irtfiAirmrof. 

f D- .19. 2. 25. 7. f Le Bren, p. 93. $ Bunr. 426, 
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l^nes, that both Justinian and Gaii^s arn 
ipeaking only of cafes, which from their nature 
demand extraordinary care *. 

There is no authority then againll the rule, 
which requires of a hirer the fame degree of 
diligence, that all prudent men^ that is, the ge- 
nerality of mankind, ufe in keeping their own 
goods; and the juft diftindion between bor- 
roxving and hiring, which the yexcijh lawgiver 
emphatically makes, by faying, if it be an 
hired thing, it came for its bire^f remains 
eftabliflicd by the concurrent wifdom of nations 
in all ages. 

If Cains therefore hire a horfe, he is bound 
to ride it as moderately and treat it as carefully, 
as any -man of common diferetion would ride and 
treat his own horfe; and if, through his negli- 
gence, hs by leaving the door of his ftable open 
at night, the horfe be Jlolen, he muft anfwer for 
it ; but not if he be robbed of it by highway- 
men, unless by his imprudence he gave occa- 
ftoh to the robbery, as by travelling at unufual 
hours, or by taking an unufual road: if, indeed, 
he' hire a carriage and any number of hoi-fes, 
and the owner fend with them his poftilion or 
coachman, Caius is diicharged from all atten- 
tion to the horfes, and remains obliged only to 

In/t. vol. V. p. 138. Ezod. sxii. 1$. 
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take ordinal^ cafe of the glaflea and inlide of 
the carriage, while he fits in in 

Since the negligence of a feiiVant, a^ihg under 
bis mafier's direSions exprefs or impliedt is the 
n^iigence of the mafter, it follows^ that, if the 
Jervant of Coins injure or kill the horfe by rid- 
ing it immoderately, or, by leaving the liable- 
door open, fufier thieves to Heal it. Coins, must 
make the owner a compenfation for his lofs* j 
and it is juft the fame, if he take a ready-fur- 
ailhed lodging, and his guefts, or fervants, 
while they a^l under the authority given by 
him, damage the furniture by the omiflion of 
, ordinary care. At Rome the law was not quite 
fo rigid; for PoMPoNitrs, whofe opinion on 
this point was generally adopted, made the 
mailer liable, only •when he vfas culpably negli^ 
gent in admitting carelefs guejls or JervantSt whofe 
bad qualities he ought to have known f : but 
this diftin^ion mull have been perplexing 
enough in practice; and the rule, which, by 
making the head of a &mily anfwerable indil- 
criminately for the faults of thofe, whom he 
receives or employs, compds him to keep a vi- 
^lant eye on all his domefticks, is not only 
more fimple, but more conducive to the pub- 
lick fecurity, although it may be rather harlh 

* Salk. aSa. Ld. Rayiil. 619. 
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in Tome particular inftances *. It may here be 
obferved, that this is the only contradl, to which 
the French^ from whom our word bmlment was 
borrowed, apply a word of the fame origin; 
for the letting of a houfe or chamber for hire is 
by them called bail a layer ^ and the letter for 
hire, bailleur, that is, both derived from 

the old verb bailler, to deliver; and, though 
the contracts, which are the fubjeft of this 
eilay, be generally confined to mcveable things, 
yet it will not be improper to add, that, if im^ 
moveable property, as an orchard, a garden, or 
a farm, be letten by parol, with no other ftipu- 
lation than for the price or rent, the leflee is 
bound to ufe the fame diligence in preferving 
the triKS, plants, or implements* that every pru-- 
dent per/onyfonXdi ufe, if the orchard, garden, 
or farm, were his own. 

2. Lecatio operis, which is properly fubdi- 
vifible into two branches, namely, faciendiy and 
mercium vehendarumy has a moft extenfive influ- 
ence in civil life ; but the principles, by which 
the obligations of the contrading parties may be 
alcertained, are no lefs obvious and rational, 
than the objeds of the contradl are often vaft 
and important '}*. 

' * Ppth. Ltkagty n. 193. 

t It .ma7beufeful to mention a nicety of the Lelfn jbngnage 
in the application of the veibs bean and evtitutrt: the.em- 
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If Titius deliver iilk or velvet* to a tulor for 
a fuit of clothes, or a gem to a jeweller to be 
fet or engraved, or timber to a carpenter for 
the rafters of' his houfe, the tailor, the engrav- 
er, and the- builder, are not only obliged to 
perform their feveral undertakings in a work- 
manly manner* : but,^«r^ they are entitled to Oy 
reward^ either by exprefs bargain or by impli- 
cation, they mull alfo take ordinary care of the 
things refpedlively bailed to them : and thus« if 
a horfe be delivered either to an agifting farmer 
for the purpofe of depafturing iii his meadows, 
or to an hoftler to be drefled and fed in his 
ftable, the bailees are anfwerable for the lofs of 
tlM horfe, if it be occafioned by the ordinary 
negleA of themfelves or their fervants. It has, 
indeed, been adjudged, that, if the horfe of a 
gueft be fent to pajiure by the owner's dejire, the 
innholder is not, as fucb, refponfible for the lofs 

ployer, who gives the reward, is heater optrisf but eonduder 
^rarum\ while the party employed, who receives the pay, is 
heater eperarum, but eenduffer eperU- Hbimecc.- in PanJ, 
par. 3. $ 320. So, in Heroee^ 

** Tu lecanda marmoia 
“ Lecas'*— 

which the ftonehewer or mafon eeiiduritm 
* I Ventr. 268. erroneoufly printed i Fern. 269.' in all 
the editions of Bt. Cmm. II. 452. The innamerable multi- 
tude of inKcutate or idle i^erences, in our beft reports and 
law-trafb, is die bane of the ftudent and of the prac- 
(ifer. 
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of him by tb:ft or Accident * ; and, in the cafe 
of Moslsy and Foss£t> an aflion againft an 
Agifter for keeping a horfe fo negligently that it 
was Jloleny is faid to have been held maintain- 
able only by, reafon of a fpeeial zSv^'ptxovi^ i 
but the cide is di^erently reported by Rolle» 
who mentions no fuch reafon ; and, according 
to him, chief juftice Popham advanced gene- 
rally, in conformity to the principles before 
eftabliihed, that, if a man, to whom horfes are 
** bdled* for agiftment, leave open the gates of 
** his fel4, in confequence of which negleA 
** they iiray and are folen^ the owner has an 
** a^ion againft himf* it is the fame, if the 
innkeeper fend his gueft*8 horfe to a meadow of 
bis own accord, for he is bound to keep fafely ' 
all fi}ch things as his guefts depoiit within bis inn^ 
and ihall not difcharge himfelf by his own a£^ 
^cm that obligation ; and, even when he turns 
out the hprfe by order of the owner, and receives 
pay for his grafs and care, he is chargeable, 
furely, for ordinary negligence, as a bailee for 
hire, though not as (fn innkeeper by the general 
puftom of the jealm. |t may be worth while 
to inveltigate the reafons of this general cufiom, 
wluch in truth means no more than common law, 
concerning innholders*, 

» 8 Rep. 39. Cayt/e cafe, t Mb« 543. I Ro. Abr.4. 

t Reg. Orig. 105. a. Noj, Maa. eh. 43. 
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Although a (Upend or reward in maaejfhe the 
efleiice of the contraA called locatioy yet the fame 
refponnbility for negledi is juftly demanded in 
any of the innominate conXxziEi&t or, whenever a 
valuable condderation of any kind is given or 
ftipulated. This is the cafe, where the contra^ 
do ut des is formed by a reciprocal bailment for 
ufe, as if Bjobert permit Henry to ufe his plea* 
furedooat for a day, in confideration that Henry 
will give him the ufe of his chariot for the fame 
time ; and fo in ten thoufand inftances, that 
might be ima^ned, of double bailments: this too 
is the cafe, if the ahfolute property of one thing 
be given as an equivalent for the temporary or 
limited property of another, as if Charles ^ve 
George a brace pf pointers for the ufe of his 
hunter during the feafon. The fame rule is ap- 
plicable to the contract facio ut facias, where 
two perfons agree to perform reciprocal works ; 
as if a mafon and a carpenter have each refpec* 
troely undertaken to build an edifice, and they 
mutually agree, that the firft (hall finifh all the 
mafonry, and the fecond all the wood-work, in 
their refpedive buildings ; but, if a goldfmith 
make a bargun with an architefi to ^ve him a 
quantity of wrought plate for building his houfe, 
this is the contra^ do ut facias, or facio ut des ; 
and, in all thefe cafes, the bailees muft anfwer 
for the omiffion of ordinary diligence in preferv- 
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ing thp things, with which they are intriifted : 
fo, when yacob undertook the care of Laban’s 
flocks and herds for no leis a reward than his 
younger daughter, whom he loved fo paffion- 
ately, that feven years were in his eyes like' a 
few daySf he was bound to be juft as vigilant, 
as if he had been paid in Ihekels of filver. 

Now the obligation is' precifely the fame, as 
we have already hinted *, when a man takes 
upon himfelf the cuftody of goods in confe-^ 
quence and conjideratiori of another gainful con^ 

. troEl ; and, though an innholder be not paid in 
money for fecuring the traveller*s trunk, yet the 
gueft facit ut faciat, and alights at the inn, not 
folely for his own fefrelhment, but alfo that 
his goods may be fafe: independently of. this 
reafoning, the cuftody of the goods may be 
conftdered as accejffary to the principal contradl, 
and the money pmd for the apartments as ex- 
tending to the care of the box or portmanteau ; 
in which light Gaius and, as great a man as 
he, lord Holt, feem to view the obligation ; 
for they agree, ** that, although a bargeman 
** and a mafter of a (hip; receive their fve .ft)r 
the paflage of tTjsvellers; and an innkeeper 
“ his pay for the accommodation and enter- 
** tainment of them, bjeft have no pecuniary te- 
ward for the mere cufo^ of the goods be- 
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.** longing to the paflfehgen or guefts, yet thqr 
.** are obliged tp, take ordinary care of thofe 
goods; M a fuller and a mender are paid for 
**. their Jkitt onfyt yet are anfweirable, ex locate, 
V** fot. ordinary neglect if the clothes be loft or 
dsimaged*/* 

In yrhateyer point of view w^ conlider this 
bailmeolt; no more is .rrgtf/ur^. demanded of the 
■hailiee than the. cajre, which every prudent man 
takes of has owapropehy; but it has long been 
holden, that an innkeeper is bound to reftitution, 
•if the trunks or parceb of his guefts« committed 
to. him either perfonally or through one of bis 
^agents, be damaged in kis inn, at jtoleh out of it, 
by any perjon whatever ^ nor lhall .he diicharge 
himfelf from this refjponftbility by a refiifal to 
take any care of the goods, becaufe there are 
fufpeSled perfons in the koufe^ for whofe conduB 
he cannot he anfiverable%: it is otherwife, in- 
deed, if he refufe admiflion to a traveller, be- 
caufe he really has no room for him, and the 
travdler, neverthelefs, infill upon entering, and 
place his baggaige in a chamber without the 
keeper*s confent §. 

Add to this, that, if he fail to provide honeft 
fervants and honeft inmates, according to the 
confidence repofed in him by the publick, his 

* O. 4. 9. 5. and 12 Mod. 487. 
t Yeub.ioHen.VIL2d> 2010.189. 
t >ie> 78> $ Dj* b. 1 And. 29. 
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negligence in that refped is highly culpable, 
and he ought to anfwer cmlly for their a^, 
even if they ihould rob the guefts, who fleep in 
his chambers *. Rigorou^ as this law may feem, 
and hard as it may actually be in one or two 
particular inftances, it is founded on the great 
principle of publick utility, to which all private 
confiderations ought to yield ; for travellers, 
who mull be numerous in a rich and commer- 
cial country, are obliged to rely almoft impli- 
citly on the good faith of innholders, whole 
education and morals are ufually none of the 
bell, and who might have frequent opportuni- 
ties of allbcialing with ruffians or pilferers, 
while the injured gueft could feldom or never 
obtain legal proof of fuch combinations, or 
even of their negligencit if no adual fraud had 
been committed by them. Hence the Praetor 
declared, according to Pomponius, bis dejire 
of fecuring the public from the dijhonefiy f fuch 
merit and by his ediS! gave an a^ion agalnft 
them, if the goods of travellers or pailengers 
were loll or hurt by any means,' except damno^ 
fataliy or by inevitable accident\ and Ulpian 
intimates, that even this feverity could not re- 
drain them from knavifli practices or fufpicious 
negledf, 

* 1 BI. Comm. 430. f 0 ^ 4 * i* and 3. 
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In all fuch cafes, however, is competent 
for the innholder to repel the prefumption of his 
knavery or default, by proving that he took or- 
dinary care, or that the force^ which occafioned 
the lofs or damage, was truly irrejijiible. 

When a private man demands and receives a 
compenfation for the bare cujlody of goods in 
his warehoufe or ftore>room, this is not proper- 
ly zfdepojit^ but a hiring of care and attention : 
it may be called locatio cufioducy and might have 
been made a d^ftind branch of this lad fort of 
bailment, if it had not feemed ufelefs to multi- 
ply fubdiviHcns; and the bailee may dill be de- 
nominated locator opereCy fmce the vigilance and 
carCy which he lets out for pay, are in truth a 
mental operation. Whatever be his appellation, 
either in Englijh or Latiny he is clearly re^n- 
lible, like other interefted bailees, for ordinary 
negligence; and, although- St. German l^ems 
to make no difference in this refped between a 
keeper of goods for hire and a Jimple depoftaryy 
yet he ufes the word default, like the cul- 
pa of the Romansy as a generical term, and 
leaves the degree of it to be afcertalned by the 
rules of law*. I 

In the fentence immediately following, he 
ma^es a^ery material diltindion betwemi the 
two coQtrads; for, ** if a man, fays he, have 

* DtBii ^od ^ud. where before cited. 
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** a certain recompenje, for the keeping of goods, 
and prOmlfe, at the time of the deliveiy, to 
/* redelher them ftife at bis perU, then he fliall 
** be charged with all chances, that may befall; 
** but, if he make that promife, and have 
nothing for keeping them, he is bound to no 
cafualties, but fuch aa are wilful, and happen 
“ hp bis own default:** now the word psril, 
like periculum, from which it is derived, is in 
itfelf ambiguous, ‘ and fometimes denotes the 
rijk of inevitable mifchanee, fometimes the dan- 
ger ariting from a want of due circumJPeBion ; 
.and the ftronger fenfe of the word was taken in 
the firft cafe ageunft hid, wbo tatered it; but, in 
the fecond, where the conftrudion is favour- 
able, ■ the milder fenfe was juftly preferred*. 
Thus, whenaperfon, who, if he wholly 
uninter^ed, -wauld ht o. mandatary, undertakes 
for a reward Xo ptsiorm any work, he muft be 
eonfidered as' bound (till more ftrongly, to ufe a 
degree tf diligence adequate to the performance of 
it: his obligation muft be rigoroufly cpnftrued, 
aiid he would, perhaps, be anfwerable for Jlight 
peg^edl, 'where no more could be required of a 
mandatary than ordinary exertions. This is the 
cafe of commillionersi factors, and brilifl^ when 
their undertaking lies in fefance, and not (imply 


* See beioce, p. 370. 
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in cujtody : hence, as peculiar care is demanded 
in removing and raufing a fine column of gra- 
nate of porphyry^, without injuring the fliaft or 
the capital, Gaius feems to exaA more than ar- 
dinary diligence fix>m the undertaker of fuch a 
work for a ftipulated compeniation*. *Lord 
Coke confiders a fa£lor in the light of a fervent^ 
and theilce deduces his obligation; but, with 
^eat fubmifiion, his reward U the true reafon, 
and the nature of the bufinefs, is the juft meafure, 
of his duty f ; which cannot, however, extend 
to a reijponfibility for mere accident or open rob- 
bery^; and, even in the cafe of tAft^ a fador 
has been holden excuied, when he Ihowed; 
** that he had /aid up the goods of his principal 

iii a warehobfe, out of which they were 
** Jtolen by certain' malefadors to him un> 
“ known 

Where J/till is required, as well as care^ in 
performing the work undertaken, the bailee for 
l)ire mull be fuppofed to have engaged himfelf 
for a due applicqtion of the neceffary art : it is 
his own fault, if he undertake a work above his 
ftrength ; and all, that has before been advanced 
on this head ooncerning a mandatary, may be 
applied with much greater force to a cohdt^or 

* IX 19. 2' 7* f 4 Rep. 14. Ld. Rafin. 918. 

t t talk. ip. a. . } I Vent. isi. Vtrt and Smtk 
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^ris factendi*, I conceive* however, that, 
where the bailor hsu not been deluded by any 
but himfelf, and voluntarily employs in one 
art a man, -who openly exercifes another, his 
folly has no cimm to indulgence ; and that, un- 
leis the bailee make falfe pretenfions, or a Jpe^ 
tial undertaking, ho more can fairly be de- 
manded.of him than the beft of his ability f. 
The cafe, which Sadi relates with elegance 
and humour in his Guit/ian or Ro/e-Gardett, 
and which Pufendokv cites with approba- 
tion j:, is not inapplicable to the prefent fubjed:, 
and may ferve as a fpecimen of Mabomedan law^ 
which is not fo different from ours, as we are 
taught to imagine : * A man, who had a dif> 

* order in his eyes, called on a farrier for a re* 

* medy; and he applied to them a medicine 

* commonly ufed for bis patients : the man loft 

* his fight, and brought an adiou for damages; 

* but the judge faid, ** No^ adlion lies, for, if 
** the complainant had not himfelf been an afs^ 

he would never have employed a farrier 

* and Sadi proceeds to intimate, that, ** if a 
** perlbn will employ a common maUmaker to 
** weave or embroider a fine carpet^ he mgft 
** impute the bad workmanfhip to bis own 
“ folly §” 

* lay the Rman hwyen, ptritiam artis. 

f P. 381. I De Jme Nat. et Gent. lib. 5. cap. 5. f 3. 
'■ § Rofitf.Polit. cap. 7. Then art numberlesji tn^' in 
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. In regard to the diftin6iion before-mentioned 
between the ff0»fefance and the m/rfefance of a 
workman*, it is indifputably clear, that an ac- 
tion lies in both cafes for a reparation in da- 
mages, whenever the work was undertaken for 
a reward, either adually paid, exprefsly Aipu- 
lated, or. In the cafe of a common trader, 
Uroti^y implied’, of which Black stone gives 
the following inftance : If a builder promifes, 

undertakes, or alTumes to Caius, that he will 
" build and cover his houfe within a time li- 
** mited, and fails to do it, Cahu has an adion 
“ on the cafe againft the builder for this breach 
•* of his exprels promife, and lhall rccoyer a 
** pecuniary fatisfa^ion for the injury fuftained 
** by fuch debyj-.’* The learned author mean- 
ed, I prefume, a common builder, or fuppofed a 
eonjideration to 'be given ; and for this reafun I 
forbore to cite his doArine as in point on the 
fubjed of an adion for the nsiipcrformance of 
a mandataryX: 

Before we leavie this article, it feems prefer 
to remark, that every bailee for pay, whether 

AraiiA, Ptrptm, and TttrMflt, on eveiy branch of jorit 
pmdencet from the beft of which it would hot be difficult 
to extrad a complete fyftem, and to compare it with our 
own } nor would it be left eafy, to explain in Ptrfimi or 
ArMti fttch parte of our law, as either coincide 

with that of the or aw mantfeftly preferable to it. 

• P. 383, he. f 3 Comm. 157. J P. 383,384, 385. 



432 


THE LAW 


condn^or ret or cohduBor operis^ muft be fupi- 
pofed to know, that the goods and chattels of 
his bailor are in ma^ cafes dijlramable for rent, 
if his landlord, who might otherwife be Ihame- 
fully defrauded, find them on the premifles* ; . 
and, as they cannot be diftrained and fold with- 
out his ordinary default at kajl^ the owner has 
a remedy over agjunft him, and mull' receive a 
compeufation for his lofs-f* : even if a depofitary 
were to remove or conceal bis own goods, and 
thofe of his depofitor were to be fclzed for rent- 
arrere, he would unqueftionably be bound to 
make reftituiion ; but there is no obligation in 
the bailee iofuggejl wife precautions again/i in- 
evitable accident ; and he cannot, therefore, be 
obliged to advife infurance from fire \ much less 
to infure the things bailed without an authority 
from the bailor. 

It mayf be right alfo to mention, that the di& 
tindlion, before taken, in regard to loans%t be- 
tween an obligation to reftore the jpecifick things, 
and a power or iiecellity of returning others 
equal in value, holds good likewife in the con- 
tra£ls of hiring and deputing: in the iirft cafe, 
it is a xegiAxc bailment*, in the fecond, it be- 
comes zdebt. Thus, accoiding to Alfenus 
in his famous law, on which the judicious 


. * Burr. 1498. &c. , 4 3> Bl. Comm. B. 


: P. 19^ 
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BynkbrShobk has learnedly commented, ** if 
** an ingot , of (liver be delivered to a (ilver» 
** Imith to make an urn, the whole property is 
*' transferred, and the employer is only a credit 
** tor of metal equally valuable, which the 
** woriunan engages to pey In a certain (hape*:** 
fhe Ihuth may confequently apply it to his own 
u(<t; but, if it perifh, even by unavoidable mif- 
diance or irrefiflible violence, he, as owner of 
it, muft abide the lols, and the creditor muft 
have his um in due time. It would be other- 
wile, no doubt, if the fame (liver, on account 
of its peculiar hnenefs, or any uncommon 
metal, according to the whim of the owner, 
were agreed to be JpecifcMy redelivered in the 
form of a cup or a ftandidu 

3. Locatio operis msrcivm vrhendarvm 
is a contraA, which admits of many variedes 
in form^ but of none, as it feems at length to 
be (ettled, in the ftAflantial obligations of the 
bulee. 

A carrier far hire ought, by the rule, to be 
relimnliUe. only for ordinary negled $ and, in 
the time of Henry VIII. it appears u> have 
been generally hedden, ** that a common carrier 
** was chargeable, in cafe of a lofs by rebberyf 
** only when he had travelled by weys danger^ 

* D. 19. a. 31. ByaL Qlf. Jnr, Item, lib. Vni. 

VOL, vr. r F 



^ out for robbing, or driven by night, or at any 
“ inconvenient hour’** but, in the commer- 
cial reign.of Elizabeth, it was refolved, upon 
the lame broad prihqples of policy and conve- 
nience that have been mentioned in the cafe of 
innholders,'*' that, if a common carrier he robbed 
" of the goods delivered to him, he fludl an- 
** Iwer for the value of them-j-.’* 

Now the reward or fare, which is conlidered 
by fir Edward Coke as the reafon of this de- 
cifion, and on which the principal ftrefs is often 
laid in our own times, makes the carrier liable, 
indeed, for the omiflion of ordinary care, but 
cannot extend to irrejijlible forcey and, though 
fome other bailees have a recompenfe, as favors 
and workmen for pay,, yet, even in Woodliefe*s 
cafe, the chief ju^ce admitted, that robbery 
was a good plea for a faStor, though it was a 
bad one for a carrier : the true ground of that 
refolution is the public^ jempdoyment exerqfed by 
the carrier^ , ^nd the dangler of his combining 
y(^th robbers to the infinite injury of commerce 
and extreme inconvenience of Ibciety 

The mode^ rule concerning a common camee 
is, that *' nothing will »cufe him,, except, the 

* Doct and' Stud, where often befoR citecL 
f 1 Inft. 89. a. Moi 462. . 1 Ro. Ahr. a. WndBefi and, 
Curiuji 

t lid; Raym.917. la Mod, 487 * 
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** of God, cx of the King's enemiei* but 
a naomentary attendoa to the principles muft 
tonvince us, that tins exceptibn is in truth pact 
of the rule itfelf, and that the reijponlibility for 
a lols hj robbers is only an exception to it: a 
carrier is regularly anfwerable for negled, but 
not, regularly^ for damage occafioned by the at- 
tacks of ruffians^ any more than for htjlile vio- 
lence, or unavoidable misfortune ; but the great 
maxims of policy and good government make it 
necellary to except from this rule the cafe 
robbery y left confederacies ftiould be formed be- 
tween carriers and deQ>erate villrins with little 
or no chance of dete«ftion. 

Although the ASlof God, which the andents 
too called C»a» and Vim divinam, be an ex- 
preflion, which long habit has rendered familiar 
to us, yet perhaps, on that very account, it 
might be more proper, as well as more decent, 
to fubftitute in its place inevitable accident : rdi- 
^on and reafon, which can never be at v»> 
liance without certain injury to one of them, 
afllire us, that ** not a guft of wind blows, n^r ^ 
** a flaih of lightning gleams, without the 
** knowledge and guidance of a liiperintendii^ 

** mind ;** but this doflrine lofes its digmty 
and fublimity by a technical appUdition of i^ 


* Law of Praar, 70* 71 

I F a 



43 « 


THE LAW 


wiiich may in Tome inftances border even upon 
profiinenefs ; and law, which u merely a prac- 
tical iaence, cannot ale terms too popular and 
petipicuous. 

In a recent cafe of mi a^on againft a carrier, 
it was holden to he no excufe, ** that the Ihip 
** was tight, when the goods were placed on 
** board, but that a rat, by gpnawing out the 
** oakum, had made a iinall hole, through 
** which the water had guihed* ;** but the true 
leafon of this dedfioh is not mentioned by the 
reporter: it was in fad at kajt or£nary negli- 
gence, to let a rat do fuch mifchief in the vef- 
fel; and the Roman law has, on this principle, 
dedddd, that, ** fi fiillo veftimenta polienda 
** acceperit, eaque mures roferint^ ex locato te- 
** netur, quia debuit db hoc re caveref.” 

Whatever doubt there may be, among dvi- 
lums and common-lawyers, in regard to a cajkei, 
tbe contents of ivbich are cohceaki from the de- 
positary it feems to be generally underftood, 
that a common carrier is anfwetable for the lofe 
of a box or parcel, be he ever fo ^gnorastt of its 
contents, or be thofe contents ever fo valuable, 
he make a facial acceptance^ : but fyrofs 
fraud astd imp^tion by the bailor will dqirive 

* 1 WHs. pm 1. 38 i. Dde and Halt. 

t D. 19. 2. 13. 6. J Before p. 362, 3^4, 366^ 

§ I Stra. 145. and WHu. 
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him of Iw action, and if there be proof, that 
the parties were apprized of each other’s inten- 
tions, although there was no perfonal commu- 
nication, the bsulee mtLy be coniidered as a 
cial acceptor : this was adjudged in a very mo- 
dem cafe particularly circumftanced, in which 
the former cafes in Ventris^ Alkyne, and Car- 
thew^ are examined with liberality and wifdom; 
but, in all of them, too great ftrefs is laid on 
the reward^ and too little on the important mo- 
tives of fuhlic utility^ which alone diftinguifb 
a carrier from other brntees Jar hire*. 

Though no fubftantial difference is aflign- 
able between carriage by iand and carriage by 
water^ or, in other words, between a loaggm 
an^ a barge^ yet it feon became neceflary for the 
courts to declare,' as th^ did- in* the reign of 
James 1., that a common hayman^ like a com- 
mon v>aggoner, is refponlible for goods com- 
mitted to his cuftody, even if he be robbed of 
them t ; but the reafon laid to have been given 
§ox this judgement, namely, becaufe be had his 
hire, is not the true one ; flnee, as we have be- 
fore fu^fted, the recompenje could only make 

* Butt. 225^. GUbtn and Payatm. Sec i Vent. 23S. AU. 
93. Caitli. 485. 

f Hob. 30. a Cro. 330. Rub and Knt^nd, ** The 

** cafe of diSiHnd; feid lord /Mr, .to be found in onr 
" books.* 12 kfod. 480. 
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him liable for temerity and imprudence^ as if a 
bargemafter were ralhly to ihoot a bridge, loben 
. the bent of the vfeather is tempejiuous j but not 
for a mere cafualiy, as if a hoy in good condi- 
tion, Ihooting a bridge at a proper time, were 
driven againft a pier by a fudden breeze, and 
overfet by the violence of the Ihock* ; nor, by 
parity of rcafon, .for any other force too great 
to be refilled f : the piAlick employment of the 
hoyman, and that dijiruji, which an ancient 
writer juflly calls the fnew of wifdom, are the 
real grounds of the law's rigour in making fiich 
a perfon refponfible for a lofs by robbery. 

All, that has juft been advanced concerning 
a land-cxmia, may, therefore, be applied to a 
bargemafter or boatman ; but, 'in cafe of a tern- 
pell, it may fometimcs happen, that-the law of 
jetfon and average may occalion a difference^ 
Barcroffs cafe, as it is dted by chief juftice 
Rolle, has fome appearance of hardffiip : '* a 
** box of jewels had been delivered to a ferry- 
man, who knew not what it contednei, and, a 
** fudden ftorm ariling in thO paflage, he threw 
** the box into the fea; yet it was refolved, that 
•* he Jhould anjwer for it | now I cannot help 

* I Stn. laS. An^ aqd Stevaa. 
t Pdm. 548. W. Jo. 159. See (ba (loAtiiie of immtakk 
cctfdettt moft learnedly difeafled in Depd BerakU Aoio^*. 
in Safm^ Obferr. in Jns Att. et Rm, cap> w. 
t All. 93. 



OF BAILMENTS. 


4S9 


fafpeding, that there was proof in this cafe of 
culpable negligence t and probably the caiket was 
both fmaH and light enough, to have been kept 
longer on board than other goods; for, in the 
cafe of Gravejend barge, cited on the bench by 
lord C!!oke, it appears, that the pack, which was 
thrown overboard in a temped, and for which 
thd bargeman was holden n6t onfivenAie, was of 
great value and great weighty although this lad 
circumdance be omitted by Rolle, who fays 
only, that the mader of the veffel had no informa- 
tion of its contents*. 

The fubtilty of the human mind, in finding 
didindtions, has no bounds; and it was im aging 
by fome, that, whatever might be the obligation 
of a barge-xaa&xx, there was no reafon to be 
equally rigorous in regard to the mader of d Jbipi 
who, if he carry goods for profit, mud indubita- 
bly anfwer for the ordinary negle^ of himfelf or 
his mariners, but ought not, they faid, to be 
chargeable for the violence of robbers: it was, 
however, otherwife decided in the great cafe of 
Mors and Slew, where ** eleven perlbns armed 
** came on board the ih'ip in the river^ under 
“ pretence of impreji^g feamen, and forubly 
** took the cheds, w:hich the defendant had en- 
** gaged to carry;*’ and, though the mader was 


» 2 Bnlftr. 280. a. Ro.Abr. 567. 
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entirely blametefs* yet fir Mattbbw Hale 
and hu brethren, having heard both dvilians and 
coounon-lawyers, and, aaumg theih, Mr* Holt 
for the plaintiff, detemuned, on the prin^les 
juft before ^abliflied, that the bailor ought to 
recover*. This cafe was frequently mentioned 
afterwards by lord Holt, who faid, that ** the 
** dedaiation was drawn by the greateft pleader 
** in Et^ktkd of his timef.** 

Still forther: fince neither the elmetit, on 
which goods are carried, not* the ntagmtude and 
/bnn of the carriage make any difference in the 
refponfibility of the bailee, one would hardly 
have concmved, that a diverfity could have been 
taken between a letter and any other thing. Our 
comnum law, inde^, was acquaunted with no 
fuch diverfity; and a. pivate poft-mafter was 
p^ifely in the fituation of another carrier ; but 
the ftattite of Charles !I. having eftabliihed a 
general poft-ofiice, and taken away the liberty of 
fending letters by a private poft|,.it was thought, 
that an alteration was made in the obligation of 
the poft-mafter general ; and, in the cafe of 
Lane and CoUmt, three judges determined, againft 
tlie fixed and well-fiipported opinion of chief 
juftice Holt, ** that the pofUmafter was not 

■ * I Ventr. 190. 238. Raym. 220. 

t Ld. Raym. 920. 

4 1 2 Cha. II. ch. 35. Seethe fubfequent ftatutet 
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^ anTwerable for the lofs of a letter widi exehe- 
** quer-billa in it* now this was a cafe of or- 
dinary neglect, for the bills were Jto/en out of the 
plaintifiTs letter in the defendants office '^ ; and, 
as the mafter has a great /alary for the (Ufchatge 
of his truft ; as he ought clearly to anfwer for the 
affcs of his clerks and agents ; as the llatute, pro- 
fefledlyi enaAed for fafety as well as di^tcb, 
could not have been intended to deprive the 
fubje^ of any benefit, which he before enjoyed; 
for thefe reafons, and for many others, I believe 
that Cicsao would have laid, what he wrote on 
a fimilar occafion to Trebatius, “ Ego tamen 
<* SCJBVOLJE affentior^.” It would, perhaps, 
have been di&rent under the Jlatute, if the poft 
had been robbed, either by . day or by nigl^ 

* Csrtfa. 487. la Mod. 482. 

f In addidon to the authorities, before cited, p; 370. note 
(t), for the diftindtion between a Iofsb7.^<m/!r£ mAhj hUery, 
fee DumouUtt, tra£t. De eo quod inter^, note 184. and Ro- 
SELLA CAsuuM, 28. b. This hit is the book, which Si. Germ 
man improperly calls Summa Rf/ella, and by mifquotiiig 
which he milled me in the palTage concerning the fall qf a 
haft, p. 396. The words of the author, Trovamala, are 
thefe : ** Domus tua mnabatur minam ; domus corruit, et in- 

** terficitequum tibicsmim^atoni} certenoiipoteftdictcafusfor- 
** tuitus; qiua JiSgentiffitmu repar&flet domum, rel ibi non ha- 
" bit&flet ; fi autem domus am minabatur ruinam, fed 
** tempfatit Talidm corruit, non eft tibi imputaodum.'* 

* Epift. ad Fam. VII. 22. 
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when there is a neceffity of travelling, but even 
that queftion would have been difputable; and 
here I may conclude tins divilion of myeflay,with 
oblervingjin the plain but emphatical language of 
St. German, ** that alt the/ormer^veriities be 
" granted by fecondary concluHons derived upon 
** the law of reafon, without my Jlatute made m 

that behalf ; and, peradventure, laws and the 
** concluHons therein be the more plain and the 
“ more open ; for if any Jiatute were made tbere~ 
** itty I think verily, more doubts and queftions 
** would arife upon the ftatutey than doth now, 
** when they be only argued and judged after 
“ the common law*.” 

Before I finilh the bijloriced part of my eflay, 
in which I undertook to demonlhate, ** that a 
** perfect harmony fublifted on the interefting 
** branch of jurifprudence in the codes of nations 
“ moft eminent fw legal wtfdom^f I cannot for- 
bear adding a few remarks on the inftitutions of 
thpfe nations, who are generally called barbarous^ 
and who feem in many indances to have de- 
ferved that epithet : although traces of found 
reafoning and folid judgement appear in mod of 
their ordinances. 

By the ancient laws of the Wisigoths, 
which are indeed rather oblcure, the ** keeper 


* Dodt. and Stud. dial, z, chap. 38. laft fentcnce^ 
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** a horfe or an ox for hire, as well as a hirer for 
** ufe^ was obliged, if the animal peripiedf to re- 
** turn another of equal worth;*’ the law of the 
Baiuvariatts on this head is nearly in the fame 
words; and the rule is adopted with little altera- 
tion in the capitularies of Charlemagne and 
Lewis the Pious* ^ where the Mofaick law be- 
fore cited concerning a borrower may alfo be 
foundf. In all thefe codes a depofitary of gold, 
filver, or valuable trinkets, is made chargeable, 
if they are deftroyed by fire^ and bis own goods 
perilh not with them; a clrcumftancc, which 
fome other le^flators have conHdered as conclu- 
Jive evidence of grofs neglefl: or fraud : thus, by 
the old Britijbtxa&t called the book of Cyna wc, 
a perfon, who had been robbed of a depofit, was 
allowed to clear himfelf by making oath, with 
compurgators, that he had no concern in tlie rob- 
bery, un/efs be bad faved bis own goods\ and it 
was the fame, I believe, among the Britons in 
the cafe of a lofs by fire^ which happened with- 
out the fault of the bailee ; although Howel the 
Good feems to have been rigorous in this cafe, 
for the lake of publick fecurity:];. There was 

* londenbiog, LL. Wifigeth. lib. g. tit. g. § i, 2 , 3. aud 
LL. Baimar. tit. 14. $ 1, 2, 3,4. CapittJ, Ub. 5. $ 204., 

f CafituL lib. 6. § 22. Exod. szii. 14, i 

} LL. Hfwt! lib. 3. cap. 4. § 22. and lib. 3. cap. 
3. f 40. See alfo StUrnb. De Jur. Sveon. p. 256, 237. 
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one regulation in the northern code, which I 
have not. ieen in that of any Other .nation: 
if precious things were depoflted and! Jlalen^ time 
was given to fearcli for the thief, and, if he could 
not be found within the time limited, a moiety 
of the value was to be paid by the depolitary 
to the owner, ** ut damnum ex medio uterque 
“ fuftincret*.” 

Now 1 can fcarce perfuadc myfelf, that the 
phrafe ufcd in thefe laws,^^ id perierit^ extends 
to a perilhing by inevitable accident ; nor can I 
think, that the old Gotbick law, cited by Stiern- 
HOOK, fully proves his aifertibn, that *Va de< 
** poAtary was refponAble for irrefjlihle force 
but I obferve, that the military law-givers of the 
north, who entertained very high nodoos of 
good faith and honour, were more ftrift than 
the Romans in the dudes, by which depofitaiks 
and other truftees were bound : an exaSt con- 
formity could hardly be expeded between the 
ordinances of potiihed ftates, and thofe of a peo> 
pie, who could fufier difputes concerning bail- 
ments to be decided by for it was the 

Emperor Frboerick IL, ,wLo abolilhed the 
trial by battle in cafes of oontefted depoAts, and 
fubAituted a more rational mode of prooff • 

LL. lib. 5. lib 5. § 3. 

LtHgtharif lib. a> tit. 55* f 35* Co^/UkHi^fiLJihk 

j. tit. 34 - 
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I purpofely referved to the laft the mention 
of the Hindu, or Indian code, which the learn- 
ing and induftry of my much-ellcemed friend 
Mr. Halheo has made acceffiblcto Europeans, 
and thePERSiAN tranflation of which I have had 
the pleafure of feeing: thele laws, which muft in 
all times be a lingular objedt of curiofity, are 
nvw of infinite importance ; fince the happiuels 
of millions, whom a feries of amazing events 
has fubjedled to a Britijb power, depends on a 
ftridt oblervance of them. 

It is pieafing to remark the fimilarity, or ra- 
ther identity, of thofe conclufions, which pure 
unbiafiied rcafon in all ages and nations ieldom 
fails to draw, in fuch juridical inquiries as aro 
not fettered and manacled hypojifive inftitution; 
and, although the rules of thePaW/Zr concerning 
fncceffim to property, the punifbment of offences, 
and the ceremonies of religion, are widely differ- 
ent from ours, yet, in the great fyftem of con» 
trails and the common intercourfe between man 
and man, the Pootbe of the Inmans and the 
Digest of the Romans are by no means difiS- 
milar*. 

* " H«c omnia, fays Gaonvs, Omanis qoidem con- 

graunt legibut, fed non ex ilUs primitds, fed ex ^uitate ne~ 
*' turali, Yeniont : quare eadem apud alias quoque gentes 
"reperire eft.” De Jure Belli ac Foeis, lib. 2 . cap. 12. 
f *3- 
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Thus, it is ordained by the fagesof Hindufidn, 
that ** a depotitor ihall carefully inquire into 
** the charaflerof his intended depodtary; who,. 

if he undertake to keep the goods, fhall pre<^ 
** ferve them with care and attention ; but lhall 
“ not be bound to reftore the value of them, if 
“ they be fpoiled by unforefeen accident ^ or burned^ 
“or Jlolen-y unless he conceal any part of them, 
** that has been laved, or unleis his own effeSls 
** be fecuredt or unlefs the accident happen after 
** his refufal to redeliver the goods on a de> 
“ mand made by the depofitor, or while the de> 
** politary, againft the nature of the truft, pre- 
“ fumes to make ufe of them in other words, 
“ the bailee is made anfwerable for frauds or 
“ for fuch negligence as approaches to it*. 

So, a borrower is declared to be chargeablt 
even for cafualty or violence^ if he fail to returl^' 
the things after the completion of the bufinefs, 
for which he borrowed it ; but not, if it be tfr- 
ddentally loft or forcibly feized, before the ex- 
piration of the time, orthe. concIuHon of the af- 
fair, for which it was lent'f*: in another place, 
it is provided, that, if a pledge be damaged or 
loft by unforefeen accident, the creditor fliall ne- 
vcrthelefs recover his debt with intereft, but the 

* Laws, chap. TV. See before, p/373. ' 

f Sam* chapter. See before, p. 397. 
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debtor (hall not be entitled to the value of his 
pawn*; and that, if the pledgee ufe the thing 
pledged, he lhall pay the value of it to the 
pledgor in cale of its lofi or damage, whilft he 
ules itf . 

In the fame manner, if a perlbn Ure a thing 
for ufe, or if any metal be delivered to a worle- 
man, for the purpofe of making veflels or orna- 
ments, the bailees are holden to be difcharged, 
if the thing bailed be deftroyed or fpoiled by 
natural misfortune or ^e injullice of the ruBr^ 
power, UNLESS it be kept after the time limited 
for the return of the goods, or the performance 
of the work^ 

All thefe provitions are confonant to the prin- 
ciples eftablilhed in this eflay; and I cannot 
help thinking, that a clear and concile treadle, 
written in the Perfan or Arabian language, on 
the law of ContraSis, and evincing the general 
conformity between the Afiatick and European 
lyftems, would contribute, as much as any regu- 
lation whatever, to bring our Englijh law into 
good odour among thole, whole fate it is to 
be under our dominion, and whole happinels 
ought to be a ferious and continual obje^ of our 
care. 

* C3»p. I. Se£l. L Before, p. 415. 416^ 

t Chap. I. SeA. II. Before^ p. 409. 

X Chap. IV. and Chap, X. Before, p. 418, 421. 
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Thus have I proved, agreeably to my un- 
dertaking, that the plain elements of natural lawi 
on the lubjefl of Bailments, which have been 
traced hyajbort anat^s^ are recognifed and con- 
firmed by the wifdom of nations* ; and I haften 
to the third, or fynthetical^ part of my work, in 
which, from the nature of it, moil of the deji- 
mtions aiid rules, already given, muft be repeated 
with little variation in form, and none in fuh^ 
ponces it was at firft my defign, to fubjoin, with 
a. few alterations, the Synopfis of Dblrio; but 
finding, that, as Bynkbrshoek expreffes him- 
ielf with an honed pride, I bad leifure fometimes 
to write, hut never to copy, and thinking it un- 
juft to embellilh any produ6lion of mine with 
th^ inventions of anothbr, 1 changed my plan i 
and (hall barely recapitulate the do^rine ex- 
pounded in the preceding pages, obfcrving the 
method, which logicians call Synibejis, and in 
which all Iciences ought to be explained. 

1. To begin then with definitions : i, Bail- 
MUTkT is a delivery (f goods intrufi, on a contra^ 
expreffed or implied, that the trtijl Jhall he duly 
executed, and the goods redelivered, as foon as the 
time or if e, for which they were bailed, Jhall have 
elapfed or be performed. 

2 . Deposit is z beulment of goods to be kept 
for tbebador without a rocompenfe. 


* Before, p. 348 and 337. 
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Mandate is a Bailment of goods, ^ith» 
out reward, to be carried from place to place, or 
to have fome a 3 performed about them. 

4^. Lending for use b a Bailment of a thing 
for a certain time to he ufed by the borrower 
without paying' for it. 

5. Pledging is R Bailment of goods by a 
debtor to his creditor to be kept till the debt be 
dif charged, 

6 . Letting to hire is 1. a bailment of a 
THING to be ufed by the hirer fora compenfation 
in money', or, 2. a letting out of work and la> 
HOUR to be done, or care and attention to 
be befowed, by the bailee, on the goods bailed, 
and that for a pecuniary recompenff, or, 3. of 
CARE and PAINS in carrying the things delivered 
from one place to another for a ftipulated or im* 
plied reward. 

7. Innominate bailments are thole, 
where the compenfation for the ufe of 0. thing, 
or for labour and attention, is not pecuniary, but 
either i. the reciprocal ufe or the pft of ibme 
other thing; or, 2. wwrk and pains, reciprocally 
undertaken ; or, 3. the ufe or gift of another 
thing in conlideratiou of care and labour, and 
converieiy. 

8. Ordinary negleB is the ondjionof that 
care, which every man of common prudence, and 

VOL. VI. o o 
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capahie of govermng a famUp, takes of hts own 
concerns. 

9. Gross negleSi is the watU of that care» 
which every man f common Jinfe, bona inattentive 
fiever, takes of bis own property. 

10. Slight negled is the omiffion of that 
^gencot which very circumJ^B and tbtmghtful 
ferfom uie in fecUring tbeir .own goods and 
chattels. 

11. A NAKEZ> CONTRACT is a contrafl 
made without eon/ideration or recompenfe, 

II. The hdest which may be coufidered as 
sudoms flowing from natural reafbn, good mo- 
rals^ and found policy, are thefe : 

1'. A bailee, who derives no ben^ from his 
undertaking, is refponfible only for gross ne- 
glea. 

2. A bailee, who alone receives benefit from 
the bailment, is reiponfible for slight ne- 
gleft. 

3. When the bailment is henefdal to both 
parties, the bailee mud anfwer for ordinary 
negledt. 

4. A SPECIAL agreement of any bailee to 
aniwer for more or lefs, is in general valid. 

5. All bailees are anfwcrable for aflual 
FRAUD-, even though the contrary be fipukted, 

6 * No bailee (hall be charged for a lots by 
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inevitahle accident or irrejijtibk force, ex- 
cept by fpecial agreement, 

7. Robbery by force is confidered as irre^ 
Jifiible\ but a lofe by private stealth is pre~ 
JUmptive evidence of ordinary negleA. 

8. Gross negleA is a violation of good faith* 

9. No ACTION lies to compel performance 
of a ndted control , 

' JO. A reparation may be obtained by fuit for 
every d am ag e occaiioned by an injury. 

II. The negligence of a servant, acting 
Ait majler*s exprefs or implied order^ is the neg- 
ligence of the MASTER. 

III. From thele rules the following prt^of-^ 
tions arc evidently deducible : 

1. A DEPOSITARY is refponfible only for gross 
negledl ; or, in other words, for a violation of 
good faith. 

2. A DEPOSITARY, whofe charadler is 
known to his depolitor, fliall not anfwer for mere 
negleSl^ if he take no better care of his own goods, 
and they alfo be (poiled or deftroyed. 

3. A MANDATARY to carry is refponfible 
only for cross neglect, or a breach of good 
faith. 

4. A MANDATARY to perform a v>ork is 
bound to ufe a degree of diligence adequate to the 
ferformaneo of it. 

5. A man cannot be compelled by action 

act 
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to perform liis promiie of engaging in a deposit 

or a MANDATE. 

6. A reparation may be obtained by fuit for 
DAMAGE occaiioned by the nonperformance of a 
promiie to become a depositary or a man- 
datary. 

7. A BORROWER FOR osE is reiponiible for 
SLIGHT negligence. 

8. A PAWNEE is anfwerable for ordinary 
neglefl. 

9. The HIRER of a thing is anfwerable for 
ordinary negledl. 

10. A WORKMAN for HIRE muft anfwer 
for ORDINARY neglefl of the goods bailed^ 
and apply a degree of skill eytal to bis nth 
dertaking. 

11. A LETTER to HIRE of his CARE and 
ATTENTION is refponlible for ordinary neg- 
ligence. 

12. A CARRIER for HIRE, by 4 »r/ or by wa- 
ter, is anfwerable for ordinary negled. 

IV. To thele ru/es and propoftions there aro 
fome exceptions : 

1. A man, vtho J^ontaneoufly waA ^fficioufif 
engages to keep, or to carry, the goods of an' 
other, though without reward, muft anfwer for 
slight negled. 

2 . If a man, through frong perfuafan and 

with undertake the execution of a 
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MANDATE, DO morc Can be required of him 
than a fair exertion of his ability* 

3. All bailees become refponfible for lofles 
by CASUALTY or VIOLENCE, after their refufal 
to return the things bailed on a lawful de- 
mand. 

4. A BORROWER and a hirer are anfwer- 
able in all events, if they keep the things 
borrowed or hired after the Jlipulated time^ or 
ufe them differently from their agreement. 

5. A DEPOSITARY and a pawnee are an- 
fwerable in all events, if they ufe the things 
depofited or pawned. 

6 . An INNKEEPER is chargeable for the 
goods of his gueft within bis inn^ if the gueft 
be robbed by the Jervants or inmates of the 
keeper. 

7. A COMMON CARRIER, by land ot by 
water, muft indemnify the owner of the goods 
carried, if he be robbed of them. 

V. It is no exceptioD, but a corollary, from 
the rules, that ** every bailee is relponfible for a 
** lols by ACCIDENT or FORCE, however ituvi- 
** table or irrefftible, if it be occafioned by that 
** degree of negligence, fqr which the nature of 
** his contradl make^him generally anfwera- 
** ble and I may here conclude my difcuflion 
of this important title in jurilprudence with a 
general and obvious remark ; that the pre- 
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ceding rules and proportions may be diverH- 
** ficd to htfinity by the circumjtances of every 
** particular cafe ;** on which circumftances it is 
on the cmtment the province of a judge appoint- 
ed by the ibyeretgn, and in England, to our 
condant honour and happinefs, of a jury freely 
chofen* by the parties, finalfy to decide : thus, 
when a painted cartoon^ pafted on canvas, had 
been depojitedt and the bailee kept it fo near a 
damp wall, that it peeled and was much in- 
jured, the queftion ** whether the depofitary 
** had been guilty of gross neglect,** was pro- 
perly left to the jury, and, on a verdi(d for 
the plaintiff, with pretty large damages, the 
court refufed to grant a new trial* i but it was 
the judge, who determined, that the defendant 
was by law refponfible for graft negligence 
only\ and, if it had been proved, that the bailee 
had kept his oven pidlures of the fame fort in the 
fame place and manner, and that they too had 
been ipoiled, a new trial would, I conceive, have 
been granted; and fb, if no more than si.|6bt 
negledl bad been committed, and the jury bad, 
neverthclefs, taken upon themfelves to deeide 
againft law, that a bailee without reward was 
refponfible for it. 

Should the method ufed in this little trafl be 
approved, I may poffibly not want inclination, 


* 1 Stra. 1O99. Myttw. and Cetk 
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if I do not want leifurc, to di&ufs in the iame 
form every branch of EngRJh law, chiil and m- 
minalf private and publkk ; after which it will 
be eafy to feparate and mould into diftinA 
works, the three principal diviiions, or the ana- 
lyticaly the bijloricaly and the Jyntbettcaly parts. 

The great fyflem of jurifprudence, like that 
of the Univerfe, conlifts of many fubordinatc 
iyftems, all of which are connedled by nice 
links and beautiful dependencies; and each of 
them, as I have fully perfuaded myielf, is re- 
ducible to a few plain elements, either the wile 
maxims of national policy and general conveni- 
ence, or the pojitive rules of our forefathers, 
which are feldom deficient in wifilom or utility: 
if Law ha a fcience, and really deierve fo iub- 
lime a name, it nrall be founded on principle, 
and claim an exalted rank in the empire of 
reafen'y but, if it be merely an unconne£led feries 
of decrees and ordinances, its ule may remain, 
though its dignity be lelTened, and He will be- 
come the greateft lawyer, who has the ftrongeft 
habitual, or artificial, memory. In pra6tice, law 
certainly employs two of the mental faculties; 
reafon, in the primary invefiigation and decl- 
fion of points entire^ new, and memory, in 
tranfixutting to us the reaibn of lage and learned 
men, to which our own ought invariably to 
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yield, if not from a becoming modefty, at leaft 
from a juft attention to that object, for which 
all laws are framed, and all focieties inftituted, 
THE GOOD OF MANKIND. 



ADVERTISEMENT 


After I had finlfhed the preceding tradi, to 
the fatisfadion of feveral fnends, but not to my 
own, I was informed, that the learned Chris- 
tian ThoMasius had publifhed a dilTertation 
on the fame fubjed with the following title : 
De Ufu FraSico DoStrina difficillima Juris Eo^ 
mani de Culparum PraJiaUone in Cmdra^ihus ; 
Halje, mdccv. The fame of the author, and 
the high applaufe, which the very fenlible 
Bynkerjhoek bellows on him, imprefied me with 
a moll favourable idea of his work, and with a 
ftrong dcfire to procure it; but, to my extreme 
difappointment, I cannot find it in any library, 
publick or private, in the Metropolis or in either 
of our Univerfities : I have feat for it, however, 
to Germany^ and, when I receive it, (hall take 
a fincere pleafure, either in correding fuch er- 
rors, as it may enable me to deted in my eflay, 
or in confirming the fyftem, which I have 
adopted, by fo refpedable an authority. 
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LT has long beeti my opinion, that, in times of 
xiational adverfity, thofe citizens are entitled to 
the higheft praife, who, by perfonal exertions 
and adive valour, promote at their private 
hazard the general welfare; that the fecond rank 
in the fcale of honour is due to thofe, who, in 
the great council of the nation, or in other af> 
femblies, legally convened, propofe and enforce 
with manly eloquence what they conceive to be 
folutary or expedient on theoccafion; and that 
the third place remains for thofe perfons, who, 
when they have neither a neceffity to aiSt, not 
a feir opportumty to 4)eak, impart in writing 
to thdr countrymen fuch opinions as their rea* 
fon approves, and fuch knowl^ as their painful 
refearches have enabled them taacquire. 
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With thefe reftridions, the fword, the tongue, 
and the pen, which have too often been em'< 
ployed by the word paflions to the word pur* 
pofes, may become the indruments of exalted 
virtue; indruments, which it is not the ‘right 
only, but the duty, of every man to ufe, who 
can ufe them; paying always a iacred regard 
to the laws of that country, which he under* 
takes to defend, to advife, or to enlighten. 

A fenfe of this duty and a confcioufneisof this 
right have impelled me, with no views, as it will 
be readily believed, of ambition or intered, much 
lefs dom any fadious motive, to take up that 
indrument, which I have dated as the lead ho* 
nourable of the three, and to prefent the pub* 
lick with a few conliderations on a fubjefl no 
lefs intereding at the prefent hour than impor* 
tant to all future ages. 

Having unhappily been a vigilant and indig* 
nant fpe^fator of the late abominable enormities ; 
having feen the fenate befieged, and the fenators 
infulted ; the laws of our country defied, and the 
law of nations violated; having beheld the 
houfes of our trued patriots and mod refpedlable 
magidrates either dedroyed, alTailed, or menaced; 
having palled a whole night encircled by the 
blazing habitations of unoffending indmdnal|> 
and by the flames of thofe edifices which pub* 
lick judice had allotted to various claflct of of* 
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fenders ; having lamented over a great metro- 
polis expofed for many days to the fury of a licen- 
tious rabble; having believed the nobleft com- 
mercial City in the. world to be in danger of a 
fecond conflagration; having in vain fought ac- 
cefs to the courts at Weftminfter in full term, 
and to the houfcs of parliament in full feUion; 
having, in a word, been witnefs to horrors, all 
the concurrent caufes of which arc not eafy to 
be known, and all the coniequences of which are 
lefs eafy to be predided ; I could not but lee at 
length, with a mixed fenfation, between anguilh 
and joy, the vigorous and triumphant exertions 
of the executive power ; and I admitted the ne- 
ceflity of thofe exertions, whilft 1 deplored it. 

Every well-difpofed man, and lover of tran- 
quillity, muft have rejoiced, that, on the ninth 
of June, the peaceable and terrified inhalntants of 
this noble Capital might enjoy repofe ; that the 
valuable eflfedls, which many had removed, and 
fome had even buried, might be replaced ; that 
the artilan might refume his implements, and the 
ftudent, his books ; that juftice had realcended 
her feat ; and that order was fucceeding to con- 
fufion,’ harmony to difcord; but every honeft 
man and lover of his country muft have grieved, 
that a whole week was then before us, in which 
the necefliury adjournment of the Commons, 
who would otherwifc have been deliberating on 



4«4 


LEGAL MODE Off 


the ftate of the metropolis and the kingdom, 
had left us under a power, which, whatever it 
might be in form and in eire(ft, was in truth and 
fubftance, dictatorial. 

In this awful interval a queftion occurred to 
me, which muft naturally have prefented itfelf 
to many others : ** Whether the ‘ftill-fubtifting 
** laws and. genuine conftitution of England 
** had not armed the civil Jlate with a power 
** fufficient, if it had been previoufly underftood 
** and prepared, to have fupprefled ever fo for- 
" midable a riot without the intervention of the 
“ military:* 

If no fuch power legally exifted in the ftate, 
our fyftem, I thought, muft be defe^ve in a 
moft eflential point; ftnce no people can Iw 
really and fubftantially free, whofe freedom is 
fo precarious, in the true fenfe. of the word, as 
to depend on the protection of the foldiery; and 
even our prote&ors, who fdr fev.eral days poflibly 
could not, but certainly did not, aCt at all, mi^ 
have been necefiarily called away, in the moft 
dangerous moment, to defend our coafts and 
maritime towns : if, on the other hand, fuck a 
power of felf-prote&ion did exift, our laws, I 
concluded, muft have been difgracefully ne- 
glefted,and ought to be reftored to full vigour' 
and energy. 

A very ftiort inquiry enabled me to anfWor 
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the queftion, at leaft to my dwn fatis&£tion, in 
the affirmative ; and it is the refult of this in- 
quiry, ivhich I now requeft the public to accept 
with the indulgence due to an occafional produc- 
tion, and with the attention due to a fubjed of 
general importance. 

This then is the propofitlon, which I under- 
take to demonftrate : ** That the common, and 

ftatute, laws of the realm, i^n force at this day, 
“ give the civil ftate in every county a power, 
** which, if it were perfedfly underftood and 
** continually prepared, would effedlially quell 
** any riot or infurre^ion, without alliftance from 
** the military f and even without the .modern 
“ riot-acl.” 

To this propoHtion I fhall ftridrly, and, as far 
as I am able, logically confine myfelf ; avoiding 
all parade of legal or antiquarian learning, and 
omitting all fuch difquifitions as might anfwer 
the purpofc of oflentation, which 1 difdain, but 
not of utility, which alone 1 feek : Ihould the 
curious and intelligent reader be defirous of in- 
veftigatingthe powers of magiflrates and of courts 
in recording riots and punilhing rioters, and of 
tracing the hiilory of our ancient and modem 
laws for the -prefervation of publick tranquillity, 
firom that of king In a to that of George tht 
Firfl, he will receive ample information from 
the various books- of authority, whi<^. I ihal| 

VOL. Vf. H B 



468 


LEGAL MODE OF 


have occafion to cite in the courfe of my argu- 
ment. 

It is'* in every one*s mouth, that, on all violent 
breaches of the peace, the Iheriff of the county 
is not only authorized but commanded to raife 
the Pojfe ComitaUis^ and forcibly to fupprefs the 
tumult ; but, if moft of thole, who ufe this ex- 
prelGon, will examine their own minds, they will 
prefently perceive, that they utter words, which 
convey to them no dillin£t idea, and that the 
pmver of the county^ like many other powers in 
nature and jurifprudence, is very ill afeertained, 
and very imperfedly comprehended. Logicians 
pve us an admirable rule, that we Jbould feek 
“ ajt^r a clear, precife and compU*e conception of 
“ tbit/s, as they really exijl in their own nature 
** and in all their parts, and Jbould not always 
** imagine that there are ideas, hecaufe there are 
“ words*:*' let us apply this rule to the cafe be- 
fore uSj and endeavour to form a luminous, 
fixed, comprehenfive notion of the power in 
queftion; without fuppofing that we compre- 
hend it, merely becaufe we. know, that, befides 
Its Latin name, it is called iq Norman French, 
Toiar del Countee, and fometimes, Aide del 

ptd5\. 

We cannot begin our inveftigation under a 


Watts, part L diap. tL 


f ClOffipt. 124 ,. 
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more certsun or more refpedtable guide, than 
Chief Juftice Fineux, whofe words I lhall tran- 
fcribe from that moft venerable repofitory of 
genuine Englijh wifdom, the Year books*: 
** At the beginning,” fays that learned Judge, 
** all the adminiftration of juftice was in one 
** hand, namfely, in the Crown ; then, after the 
** multiplication of the people, that adminiftra- 
** tion was diftributed into counties, and the 
** pmver was committed to a deputy in each 
county, namely, the \'ilcount, or Sheriff ; who 
was the King's deputy to preferve the peace; 
** and thus it is, that all people muft, in obe- 
dience to him, be ready in defence of the 
** realm, when enemies come: thus too was he 
** aftigned to be a confervator of the peace, to 
** punifti malefactors, to defend the reaiui when 
** enemies invade it, to be 'attendant on the King 
** in war-time, and to caufe all people his 
** county to go with the King to defend the 
** land againft enemies.” 

Who the people arc, that the laws of England 
required, and ftill require, to be ready and obe- 
dient to the fherift on all occaftons of publick 
difturbance, we learn from the judicious anti- 
quary, Lambaro, who cites and adopts the 
opinion of Mr. AJ arrow delivered in a work, 

* la. Hen. VU. 17. 

H H 3 
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which I fuppofe to have been a reading on the 
ftatute 1 3 Hen. IV. His opinion was, “ that the 
juftices of the peace, (herifF or under {heriff, 
“ ought to have the aid and alTiftancc of all 
“ knights, gentlemen, yeomen, labourers, fer- 
“ vants, apprentices, and likewife of wards, and 
“ of other young men above the age of fifteen 
** years; becaufe all of that age are bound to 
have barnefs, or armour, by the fiatute of 
“ Winchefter*.’. 

What eifcdt the fubfequent repeal of the fta- 
tutes of armour might have on the reafon 
alfigned by Mr. Marrow for his opinion, it is 
needlefs to inquire ; for it feems obvious, that the 
fiatutes of James I. removed the necejjity only, 
and not the propriety, of having arms, or, to ufe 
the very words of the old afl, armure pur la pees 
garder ; and the dodirine in Lombard is gene* 
rally und^rflood to be lawf. The pafiage above- 
cited appears, however, to have miflcd the great 
commentator on the laws of England, who feems 
to have colledled from it, that none were bound 
to obey the fummons of the Iheriff, but perfons 
under the degree of iiMityX', whereas the patent 
of alfifiance, cited by Dalton\, commands ba- 
rons, earls, and dukes, to be auxiliantes et re* 

* Lamb. Eiren. 316. t Dalt. c. 95. 

^ I Comm. 344. 4 Comm. 122. U C. i. 
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fpondentes to the flierifF in all things belonging 
to his office. 

The power of the county, therefore, includes 
the whole civil ftate, from the duke to the pea- 
fant; while the military ftate, as fucby forms no 
part of that power, being under a different com- 
mand, and fubjetft to a different law ; but, as 
every fdldier in England is at the fame time a 
citizen, he is authorized and perhaps bound, 
when under no particular orders or at no parti- 
cular ftation, to exert himfelf, like any other good 
fubje6f, in the fuppr^ffion of tumults, the pre- 
vention of felony, an^ the apprehenfion of the 
rioters or felons. This I mean : when the fol- 
diery,not being upon military duty, happen to be 
prefent at a riot, and in their civil capacity forci- 
bly fupprefs it, their a£t is not only legal but 
laudable ; and the colour of their clothes, or the 
nature of their arms, make no kind of difference; 
but, when they are in truth called out by the’ 
executive magiftrate, and are in faSt no more 
than inftruments in the hands of their com- 
manders, their a£ts can only be juftified by that 
N ECEssiTY which always defends what itcompelsy 
which for the time fuperfedes all pohtive law, 
but of the real exiftence of which their country 
muft afterwards judge, unlefs the legillaturc 
fliould, in their wifdom, be pleafed to declare it. 
For this diftindion 1 can produce no written au- 



470 


LEGAL MODE OF 


thority; but it feems confonant to /eafon as well 
as truth. 

This power of the county, of which we may 
now begin to form a.diftind^ idea, is mentioned, 
as well known and well underllood, in a va> 
riety of ftatutes which were confirmatory of the 
common law ; and foihe parts of which I lhall 
cite in the original languages, how barbarous or 
inelegant foever they may appear to a clailical 
eye. 

The flat. Weftm. l. c. 17. ordains “qe levif- 
** counte ou le bailiff, prife ove luy pcyer de Jon 
** countee, ou de fa bailie, volt effayer de faire le 
“ plevin des averes a celuy qe prit les averes.” 
And that of Weftm. 2. c. 39. is more peremp- 
tory in tafes of refinance to the execution of 
civil procefs: ** Multoties etiam dant refponfum, 
** quod non potuerunt profequi praeceptum regis 
** propter refiftentiam poteftatis alicujus magna- 
** tis, de quo caveant vicecomites de cxtero, quia 
** hujufmodi refponfio multum redundat in de- 
** decus domini regis; et, quam cito ballivi fui 
“ teftificantur, quod 'invenerunt hujufmodi re- 
** iiilentiam, ftatim omnibus omiflis, affumpto 
fccum pojfe comitatus fui, eant in proprid per- 
** foni ad faciendam executionem.” By the 17 
Rich. II. c. 8. it is enadied, that, in cafe of any 
tymult or diforder, a pluis toft qe vifcontz 
** tt autres miniftres le roi poent ent avoir 
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conilTance, ove la force del comtee et pais^ ou 
tiel cas aviegne, ilz mettent deftourbance en- 
** centre tie! malice ove tout lour poair^ et 
*Vpreigncnt tielx meflefours, et les mettent en 
** prifone tanqe due execution de leie foit fait 
** de eux, et qe touz feignurs et autres liges du 
** roialme foient entendantz et aidantz, de tout 
lour force et poahr^ as vifeontz et miniftres avant 

Again: by the 13 Hen. IV. c. 7. “ Ordeig- 
** nez e^ et eftabliz, qe, fi aucun riot alTemblee 
** ou rout des gentz encontre la loie fe face en 
** aucunc partie del roialme, les juftices de paix, 
** trois ou deux de eux a meyns, et Ic vifeont 
^ ou fouth vifeont del countee, ou tiel riot allem- 
** blee ou rout fe ferra enapres, veignent ove le 
** poair del courdeet fi befoigne ferra, pur eux 
** arefter, et eux areftent.” In the conllrudtion 
of this laft ftatute it has been holden^, that, al- 
though it fpeak of three or two juftices kt leaft, 
yet one juftice may raife the power and fupprefs 
a riot; for it is a beneficial law ^ faid Fineox,<7M</ 
was enacted for the prevention of mifebief^ which 
might enfue, if a jujlice were to wait for others. 
It has alfo been' adjudged, that, under .the word 
tninifterSy in the ftat. 17 Rich. II. c. 8. juftices 
of peace are comprifed-f*; and fo are coiflables. 


* f4Hen. VU. 10. Cronipt. 46, b. fOronipt. 46. a. 
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by the opinion of Fitzberbert cited by Cromptortt 
and confirmed by the Year book i Hen. VIL 
10 ; where it is laid down, that ** conftabularii 
“ villae fuper afiraiam poflunt levare populum.*’ 
\Vc may therefore conclude, that, in all cafes 
of tumult and infurredlion, the Iherifif, or other 
minifier, may and ought to make proclamation^ 
commanding all fuch perfons, as conftitutc the 
power of the county, toaffemblc and affift him*; 
or he may fend a particular warning or fummons, 
for the fame purpofe, to every individual of the 
pojfe, who mufi; attend fuch fummons under 
pain of a heavy fine and imprifonment ; for, by 
the flat. 2 Hen. V. c. 8 . it is provided, “ qe 
les lieges du roi efteantz fufficeantz pur tra> 
vaillcr en le countee, ou tielx routes alTemblez 
** ou riotes font, foient affiftantz as jullices, com- 
milfioners, vifeont, et foutz-vifeont, de mefme 
le countee, qant ilz firront reafonablement 
ganiiz, pur chivacher, ove Ics ditz jullices, 
** commillioners, et vifeont ou foutz-vifeont en 
aide de refillence de tielx riotes routes et af- 
femblez fur peine demprifonement et faire fyn 
** et ranceon al roi And the olFence of ue- 
gledling to join the power of the county, after 
fuch reafonable warning, is ranked by Sir William 


* Dalt. G. 95- 
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Blackjlone under the clafs of contempts againjt the 
kings prerogative*. 

Having fixed- our ideas concerning the nature 
of this legal power, the mode of railing it, and 
the punifhment of a criminal negleft to join it, 
let us confider, firft, by the help of reafon only, 
what corollaries necelTarily follow the dodrine, 
wl>ich we have expounded; and, next, inquire 
whether authority and reafon, which lord Coke 
juftly calls the two faithful wilnejfes in matter of 
law\y coincide on the quellion before us ; as 
they indubitably will, unlefs either our previous 
ratiocination be illogical, or the minds of ancient 
and modern lawyers have taken a bent from the 
prejudices of their refpeflive ages. 

From the obligation of the fherilF, or other 
miniller, to alTemble the power of his county for 
the fuppreflion of any rebellion, infurre€tion, 
riot, or affray, and for the repelling of invading 
enemies; from the duty incumbent on every 
man of fufficient years and ftrength to affociate 
himfelf with the power fo affembled, and from 
the principles of natural jullice, which will nei- 
tlier require men to do impojjible things, nor refufe 
them the means of performing what they are com~ 
tnanded to peiformi from thefe obligations and 
thefe principles it inftantanedtifly follows : Firft; 

* 4 Com. 122. t < Fref. 
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That the fherifi* or other peace-officer is bound 
to raife Juch a power as will elfc^ually quell the 
tumult either really exifting or juftly feared. 

Secondly; That the power fo raifcd may and 
rouft be armed with fuch weapons, and a£t in 
fuch order, as lhall enable them totally to fup- 
prefs the riot or infurredion, or to repel the in- 
vaders. 

Thirdly; That, in the ufe of fuch weapons, 
the power may juftify the charging, wounding, or 
even hilling, the rioters or infurgents, who per- 
Hil in their outrages, and refufe to furrender 
themfelvcs. 

Fourthly j That the power of every county 
ought at all times, but efpccially in times of 
danger, to be prepared for attending the ma- 
gillrate, and to know the ufe of fuch. weapons, 
as are bell adapted to the.fuppreffion of tumults. 

Fifthly ; That, fince the 'mujhet and bayonet 
are found by experience to be the mod effedual 
arms, all perfons, who conllitute the power of a 
county, arc bound to be competently (killed in 
the ufe of them. 

Sixthly ; I'hat, liiice the only fafe and certain 
mode of ufing them with effed is by ading i,n 
a body, it is the duty of the whole civil (late to 
know the platoon-exercifc, and to learn it in 
companies. 
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As no authority^ according to Charron, can 
Jland without reafon, fo we find, by conftant ex- 
perience, that no reafon can furmount the paC* 
fions and prejudices of men without the aid of 
authority; and I am happy in believing, that 
both of them perfectly coincide in fupport of the 
foregoinjg propofitions : firfl, therefore, I Ihall 
prove them by citing cafes, which have been fo- 
lemnly adjudged, together with the opinions of 
learned lawyers, whofe works are much relpefled 
in our courts of jufiice; and, ne.xt, I fhall in- 
quire, whether thofe cafes and opinions have 
been over-ruled or fhaken by any fublequent de- 
cifions, or a£ts of the legiflature. 

‘The earlieft refolution upon the fubjedV, that 
has occurred to me, was in a cafe, which the 
very learned and judicious thought worthy 
of note-* in his time, and which, in the prefent 
time, deferves peculiar attention. It is reported 
in French in the firft page of the Year book 3 
Hen. VII. and it is manifeflly the fame with 
that afterwards abridged in an imperfefl Latin 
note printed, out of its place, in the tenth page 
of the fame book ; though Brook feems to have 
iconfidered them as diiferent, or rather not to 
have obferved their identity; for, in the title of 
bis Abridgement juft alluded to, he gives them 

* Bro. Abr. tit. Office ct Officer. 23. 
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in feparate articles, ^without melting both parts 
of the Year book together, as I propofe to do; 
by which means 1 (ball extract the whole cafe 
and form one contillent (late of it. 

. John Deins had been outlawed in the county 
of Sicffolk for felony; and, having brought a 
writ of error to reverfc the outlawry, had ob- 
tuned a Non Molejtando, which he delivered to 
the efcheator, John Lentborp ; who, neverthe- 
lefs, feifed and took away his effects. Upon this. 
Deins replevied; and Eumund Bedingfield, 
the (heriff, ilTued his precept to Thomas Gire, 
his buliff, jurus et conus, together with Roger 
Hopton, Edmund Ileningham, and three other 
perfon^, direfling them to take the goods of the 
plaintiff out of the efcheator ’s poffeflion: accord- 
ingly, the bailiff and his party took forcibly from 
Letdborp an hundred fheep, which they delivered 
to Deins ; and, in order to make delivery of the 
goods and cattle which remained, they affembled 
all the inhabitants of five adjacent vills; who, in 
number three hundred, arrayed in a warlike man- 
ner, and armed with brigandines, jackets of mail, 
and GUNS, united andajjbciaied tbemf elves, and 
marched* to the place where the caittle \rere de- 
tained ; but did not proceed to any other afl of 
violence. 

* Modo gUerrtM arraiati fe univerunt et ajfoeiaverunt^ et iter 
fuumarripuerunt^'^ Heii.VlL l. 10. 
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For this imagined breach of the peace, and 
military array, an indiflment was preferred in 
the King s Bench againft the plaintiff in replevin, 
the Iheriff and his bailiff, and the perfons who 
had aflifted them; but the court unanimoufly ad- 
judged, that the indidment was void; founding 
their judgement, as it feems, on the reafons 
advanced by feijeant KehUy whofe argument it 
may be proper to ftate at large. 

** As to the phdndff in replevin, faid he, no 
** wrong was committed by him; for theeichea- 
** tor, when he took the goods, after the Non 
** Molejlando had been delivered to him, affed 
" unlike an officer ; Ance it was his duty, in that 
** inftant, to furceafe his procefs : Deins, there- 
** fore, was perfe^ly juftiAed in complaining to 
** the Aieriff, and muft confequently be dif- 
charged ffom this indi< 5 hneht* 

** Nor did the ffieiifftranfgrefs his duty in exe- 
** cuting the replevin; for, when the party came 
** to him, he could not know, whether he was an 
** outlaw or not; or whether or no the efcheator 
** had fdled the cattle in the King’s right; which' 
** ought to have been fhown by the. King’s offi- 
** cer. *1110 bailiff too muft be difchargedj for 
“ the fervant is in the fame condition with the 
** mafter; and, as the Aieriff cannot do every 
**.jthing himfelf, his deputy muft have the fame 
<* power with him. 
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** In regard to his afTembling three hundred 
** men, tbiU was no illegal for every man is 
** bound to affift the fheriiF and his bailiff; to 
** fiipport him in executing the King’s writs; 

and to give him aid in a:l cafes of need; and 
** this by common law and common reafon, not* 
** withftandihg the llatutes of Weftminfter the 
“ firft and fecond. So, if any man refufe to af> 
** lift the Iheriff at his requejl, he- lhall be fined, 
whether it be to execute procefs, or to appre- 
“ hend felons.” 

The Court agreed, that the bailiff had as good 
a right to raife the power as the iheriff himfelf; 
becaufe it is all one office and one authority. 

It was urged, that, if men affemble with 
** arms and do nothings it lhall be intended, that 
they affembled with a bad defign;” but it was 
anfiVered, that in fome cafes the prefumption 
might be juft; in others, no.t: thus the ufe of 
armour on particular occaQons, as on Midfum- 
mer eve in London, and at other times for fport, 
is not puniftiable ; and, here, the caufe of the 
affembly appears, namely to execute a replevin. 
Even if they had a^ed, yet their affembly was 
lawful in the beginning ; and fuch affemblies are 
not illegal as are not the Umr of the people of 


Cto m/t incontn h tey: So BumK reports bis wwdS) tit. 
Riots, i. 
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our lord the king’, which worda ought to be in 
everjr indidirment for an unlawful aflembly. 

Another point was touched upon by the klng*s 
ferjeants : ** that .the iheriff cannot take with 
“ him fo many armed men^ but only a reafonahle 
** party to which it was anfwered, that, if he 
were fo retrained, he might be in great jeopardy 
and peril of his life ; and for this reafon, be may 
take as mar^ as be pleafes at bis own difcre- 
tiott, 

Laftly,it was arguedonthe ftatute ofWellm. 2. 
c. 39*, that the Iheriff might raife the power of 
his county after complaint made, and not before’, 
but the judges held, ^hat he might raife it before 
by tire common law. 

This cafe (which, for convenience in citation, 
I lhall call Bedingfie/d's Cafe), is irrefiftibly 
ftrong in fupport of my JirJl and fecmd corolla- 
ries; for, although there feems to have been fome 
doubt at iirll in the minds of the judges, as it was 
merely the execution of civil procefs, yet, if the 
armed men had marched in array for the purpole 
of apprehending felons, there would have been no 
debate on the legality of the aQ ; and, after an 
argument at the bar, the <former doubt was en- 
tirely removed. 

*The ftatttte of MartbriJge, c. 21. feems here to be mearit^ 

the words pojl fiieriamuam falSam not being ufed in flat. 
Weftm» 2. 
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The next is the cafe of a riot at Dn^ton Bajfet 
in Staffordjbire, determined in the Star-chamber 
in the twenty rfourth of Elizabeth, and cited more 
than once by Crompton* i who fays that the court 
refolved, i. That, if the two juftices, neareft to 
the place where the riot is committed, do not a£b 
as they are required by flat. 13 Hen. IV. c. 17. 
each of them lhall pay an hundred pounds; and 
the other juftices of the fame county, where the 
tumult was, (hall be fined for not fupprefling it, 
ij there was ar^ default in them. 2. That the 
fheriif and jufiices of peace may take as many 
men in armour as are neceflary, with guns# 
and fo forth, and kill the rioters, if they will not 
yield themfelves; for the fiat. 13 Hen. IV. c. 17. 
lays, that they must arrejl them', and, if the juf* 
tices, or- any of their company, kill any of the 
rioters, who will not furrender themfelves, it is 
no offence in them. 

This caie of Drayton Bajfet, which is alfo 
cited and approved by Sir Matthew Hale^, 
inconteftably demonftrates my third corol- 
lary. 

In the 34th or 43d of Elizabeth (for the date 
is differently repotted by fome tranlpofition of 
the figures) the do£lrine in Bedingjield*s cafe 


* Crompt 46. b. 124. b. 


t I H. F. C. 495. 
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was fiilly recognized and eftablilhed by the deci- 
fion in the cafe of St. yobn*y or Gardenerfi 
which, being fubfequent to the ftat. 33 Hen. 
VIII. c. 6. prohibiting the ufe of band-gunsy 
clearly ihows, that no alteration in the ancient 
law was made by that prohibition. 

The cafe was this: Gardener had obtained 
judgement againft St. Jobny and procured a writ 
of execution dire&ed to the Iheriff of Bedford, 
who made a warrant to Gardener's own brother 
as a fpecial baililT; but, refillance being juftly 
feared, the baililT armed himfelf with a dagge, 
or Ihort gun. It happened that St, fobn was a 
juftice of peace for Bedfonybirty and feema 
to have had that little learnings which, in 
law rather more than in poetry, is a dan- 
gerous tbihgy efpecially when it is coupled 
with knavery; for, having notice how the 
bailiff was armed, he contrived to have him 
feifed by his fervants, and brought before himfelf 
as the neat juftice; when, by colour of his office 
and the ftatute of Henry VIII. he committed 
the officer, who came tO arreft him, until he 
ihould pay ten pounds, one moiety to the queen, 
and another to the informant. The bailiff hav> 
ing removed himfelf by habeas corpus, and the 
whole matter being dtfclofed to the court, it was 
rcfolved, ** that the ftierlff or any of his ml- 


5. Rep. 71. 72. 


tClO.£liz. 821,822. 
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** nillers, iii execution of juftice, may cany 
** <»* band-gunSy or other weapons inva« 

** live or defenAve, the Aime not being reihrained 
** by the general prohiUtion of the ftatute ; for, 
** if it were, no jujlice would be adminijieredy 

By ftronger reafon fuch weapons may be car- 
ried for the purpofe of fuppreAing riots, appre- 
hending felons, or repelling invaders. It may 
here be obferved, that the ftatute of Hen. VIII. 
was enaded for the prevention of mifchief, that 
might be occaAoned by the ufe of little band- 
gunsy which might be carried fecretly and kill on 
a hidden } but guns of a proper length were not 
prohibited. 

The Cafe of ArmSy or Burton's cafe, next 
prefents itfelf to our examination : it is of very 
high authority, and fo appoAte to the obje<ft of 
our inquiry, that I lhali make no apology for 
citing it in the very words of the learned re- 
porter*; “ Upon an aflembly of all tbe jujlkes 
** and barotts at Serjeant’s Inn this Eafter term 
** (39 Eliz.),on Monday the 15th of April, this 
** queftion was moved by Anderfony Chief Juf- 
“ tice of the Common Bench; Wbetber men may 
“ arm tbemfelves to Jupprefs riots and rebellUms, 
** or io rejijl enemieSyond endeavour of tbemfelves 
** to fupprefs or refjt Jucb dijhahers of tbe peace 
** and quiet of tbe realm ; and, upon good deli- 


* Foph. 121 , 122. 
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“ beration^ it was refolved by them ally that every 
** juftice of peace, IherifF, and other minifter, or 
OTHER SUBJECT OF THE KiHG, where fuch 
** accident happens, may do it ^ and, to. fortify 
** this their refolution} they perufed the ftatute of 
** Nortbamptofiy 2 £dwi III. c. 3. which eilladis, 
" that none be Jo hardy as to come before the king’s 
''jujlices or other minijters of the king in the ex- 
** ^ecution of their office with jbree and arms, nor to 
“ hiing force in cjfray of the peace, or to ride or go 
** armed by night or day, except the fervants of 
“ the king in bis prefencey or the minijlers of the 
“ king in the execution of bis preceptSy or of their 
** office, and tbqfe who are in their company qffijU. 
ing them, or upon cry made for wea- 
pons to keep the peace, and this in. 
places where accidents bappeHy upon the pe- 
“ mdty in the fame ftatute conUuned; where- 
** by it appeareth, that, upon cry made for wea- 
** pons to keep the peace, every man$ where 
** fuch accidents happen, for breaking the peace, 
** nu^ by law arm b/in/^^againft fuch evil-doers; 
** but they took it to be the more diferete way for 
•* every one in fuch a cafe to be affiftfuit to the 
** juftices, Iherifis, or other minifters of the king 
** in the doing of it.’* 

HiglUy as the authority of Sir John Popham 
deferves to be refpeded, it is to be wilhed, that 
Ijiord AnderfonloaB^UiShsA given us a full account 

112 
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of hb own opinion with that of the other judges ; 
but he has left us no more than a Ihort note* to 
the fame efied with the preceding report. This 
cafe alfo is cited by Hdef, and the very words 
in Popham afe tranferibed by Sir yobn Kelyr^ 
in his report of Lytnerick's cafe|. 1 think it a 
ftrqng proof of my fourth corollary, refpeding 
the necellity of being prepared at all times to 
keep the peace ; but, if a particle of doubt op that 
head can remain, it will be dillipated at once by 
the ftatute of Weftm. i. c. 9 . by which, as it b 
cited by Crompton§, ** purveu eft, qe touz coP- 
** tinualment {oieat prejtez etapparaillez al niaun- 
** dement et al ibmons des vifeountes, et al aye 
** del pais de fuire et darefter felons, mejiier 

**ferra, auxibien dedeins fraunchifes coihe de- 
** hors; et ceux, qe ceo ne ferront, et de ceo 
** foient atteintz, le roi prendra ,a eux grave- 
** ment;'* whence it fliould feem, that all sub- 
jects, who are not Contimidlly preji^ ot ready, 
for the <»rders of the flieriff on an alarm in the 
country, are expofed to the royal dilpleafure and 
to a fevere penalty; and the word prefi (which 
in modem times, has been either ignorantly or 
intentionally confounded with the participle paf- 
ftveiof the verb to prefi) is ufed iot prepared by 
Chief Juftice Finieux in a paflage before cited: 

* a And. 67. 1 1 IL P. C. 53. t KeL 76. J 1x4. a. 
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I am aware, however, that cqmmunialment la the 
ufiial reading; which will give a fenfe rather 
lefs forcible, that all men generally lhall be 
ready and accoutred at the fumnions of the 
** fheriff;** but this amounts to the fame thing; 
for how can a man be apmed and apparelled 
in an inJiatU on q fuddeu alarm, unlefs his 
weapons and accoutrements were previoufly at 
hand ?. 

sThe opinions of the learned, which form the 
fecond branch of my proofs, can add little weight 
to four cafes of fuch authority, asthofe of Beding- 
jield, Drayton Bajfet, St. John, and the Cafe of 
Arms: indeed, thefe cafes feem to have been 
the guides of Lombard and Dalton, Hale and 
Hawkins ; who all agree, that ** it is referred to 
** the difcretion of the Iheriff, under-lherifF, or 
** other perfon authorized to raife the poffe, how 
** many men they will ailemble, and how they 
** ihall be armed, weaponed, or otherwife furnilhed 
** for thjB bufinefs*i” that “ private perfons may 
** arm themfelves in order to fupprefs a riot, and 
** that all, who attend the juftices in order to 
** quell a tumult, may take with them fucb wea- 
potu as Jhall enable them to do it effe&uallyfi 
that,lallly, in executing procefs or apprehend- 
** ing rioters, they may, by the commop law, 

* Lamb. Eiien. 317. Dalt. c. 95. f 1 HawL P. C. c. 65. 
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** beat, wound, or kill, any of the opponents or 
** infurgents, who fliall refift them*;" all which 
opinions are fupported by folemn dccifions, and 
are, in truth, the conclulions of natural reafon 
from the flmplell and furefl; premiiTes. 

The fifth and fixtb propoAtions, which I con- 
Ader as Ample corollaries, are founded in part on 
extrinfick aflumptions, drawn from hiAory and 
experience: they may therefore, even by the 
rules of law, admit of proof from the authority 
pf men, ** quibus in arte fui credendum eft 
and the following citation from Mr. Wind- 
ham’s elegant introduction to his Plan of Dif-. 
cipUne for the Norfolk Militia will be thought as 
convincing as any paflage in Fitzherbert or 
Brook. ** About the beginning of this century, 
** fays he, the troops in Europe were univerfally 
armed with Arelocks; to which, piuch about 
“ the fame time, the bayonet being added, pikes 
** alfo were laid aAde. When the ufe of Are- 
arms began to be generally eftablilhed, the ne~ 
cejfity of a great regularity and uniformity, in 
** the manner of uAng thofe arms, became appa- 
rent: it was foon difcovercd, that thofe troops, 
** which could make the briftceft hre, and fuftain 
it longeft, had a great fuperiority over others. 
** lefs expert; and, likewife, that the efiicacy and 


* Lamb. Eiren. 318. 1 Hale, H. P. C. 495. 
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“ power of fire did not confji in random and feat- 
“ tering fhots made without order, but in the fire 
** of a body of men at once, and that properly timed 
and direSted. It was therefore necejjary to ex- 
** ercife the troops in loading quick, and firing to- 
** gether by the word of command ; but, as the 
aukWardnefs, careleflhefs, and rafhnefs, of 

/— ■ I 

“ young foldiers (if left to themfelves) mull oc- 
** cafion frequent accidents, and the lofs of many 
“ of tbeir own party, by the unlkilful manner of 
** ufing their fire-arms, efpecially in the hurry of 
** an engagement, it became a matter of indifpen- 
fable necejjity to teach foldiers an uniform me- 
** thod of performing every adion that was to be 
** done with the mulket, that they might all do 
“ it in the mojl expeditious and fafejl manner f 
Should any doubt be raifed as to the legality 
dlaffembling for this purpofe, and Ihould the 
words of Sir Matthew Hale, whom of all men 
I refpefl the mod, be oppofed to me, that, 
** where people are allembled in great numbers 
** armed with weapons ofFenfive, or weapons of 
** war, if they march thus armed in a body, if 
** they have chofen commanders or officers, if 
“ they march cum vexillis explicatis or with 
** drums or trumpets, and the like, it may be 
** confiderable, whether the greatnefs of their 
numbers, and their continuance together doing' 
*' thefe a^, may not amount to mortguerrino 
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** arrciaht or a levying of war*,’’ which may hi 
conftrued an encroachment on the prerogative of 
the crown ■}■; the anfwer is no lefs obvious than 
decifive, in the language of Br acton, that. 
Voluntas et propojitum dijlinguunt mal^cia\ ; that, 
the intent being good, the a<^ cannot be bad ; 
and i\xABedmgfiel^sco£t is an exprefs - authority 
for the legality of ** marching armed in a body 
mors guerrino arraiati^' even for the purpofe 
of executing a civil procefs, to which there is 
juft expe^tion of violent refiftance. So ne- 
ceftary, indeed, is order znA. dtfcipline in diredling 
the exertions of an armed aflembly, that the fta- 
tutes 3 and 4 Edw. VI. c. 5. and i Mary, c. 12. 
(which are no longer in force, but were the mo-> 
dels of the well-known riot-a£I) exprefsly au- 
thorize thelherifis, juftices, mayors, and bailifis, 

** to rrife power and array them in manner of war 
“ againft the ridters:” and here I,roay again ap- 
ply thofe found maxims, to which 1 before al- 
luded: I. That the law requires no impojfible 
things \ but.it is impoflible to join the power 
and (iipprels a ridt efie^Iually, without being at 
leaft moderately Ikilled in the ufe of fire-arms, 
and ready in the common evolutions. 3. That, 
when the law permits or enjoins the performance 
of any aEl^ all the means of performing is are alfo 


* I H.P.C. 13T. 


t 3 Inli. 9. 
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fermtud or enjoined \ but the law doth permit 
and command every fubjeSi of tbit realm to arm 
himfelf and ufe his arms with efied for the fup- 
preifionof tumults r the conclufioa^ in both forms 
ofreafoning, follows too clofely and too evi- 
dently to admit of a doubt. 

That the four cafes, on which I have relied, 
have never been ihaken by any later decilion, 
appears from the uniform recognition of their 
authority by the beft modern writers : indeed, 
nothing lefs than an ai^ of the legiflature could 
juftly over-rule unanimous and well^onlidered 
refolutions; but no adt whatever has ki any de- 
gree afiedted them; and the common law, which 
in general is the perfedtion of human wifdom, 
happily in this inftance has Hood like a rock amid 
the conflidt of llatutes rolling upon ftatutes. 

Neither of the ilatvites of Weftminfterhadany 
efiedt on the decifion in BedUtgfields cafe; nor 
was that of St. John at all influenced by the 
fubfequent prohibition of hand-guns; nor the 
Cafe of Armshy flatute of Northampton; and 
though the adt of queen Mary was continued 
during the life of EUzahetbt yet Sir Maltbm) 
Hale obfervcs, that, “ the cafe of Hraylon 
** Bttjfet was not within that flatute, nor de- 
“ pending on it*.” In the fame manner leueant 


* 1 H. P. C. 495. 
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Haxvkitts remarks, in conformity to Hah and to 
reafon, which will very feldom be found at va- 
riance, “that the ftat. i. Geo. I. c. 5 . commonly 

called the riot-adl, being wholly in the affirm- 
“ ative, cannot be thought to take away, any part 
“ of the authority in the fuppreffing of a riot, 
“ which was before that lime given either to 
“ officers, m" private perfonSy by the common law 
“ or by ftatute*-” 

Having fhown the nature and extent of the 
Tojfe Comitatuuniy and proved that it is required 
by law to be equal in its exertion to a well-difci- 
plined army, I have eftabiifhed the propofition, 
which I undertook to demonfiratef: “ That the 
** common and ftatute laws of the realm, in force 
** at this day, give the civil ftate in every county 
“ a power, which, if it were perfectly underllood 
** and continually prepared, would efiedlually 
** quell any . riot or infurre<9;ion, without affifl- 
** ance from the military y and even without the 
“ modern riot-adt.” 

One fide, therefore, of the diftreffing alterna- 
tive, to which J was reduced, concerning the 
precarioufnefs of Englijb FreedomXy is happily 
removed; but the other fide remains, that our 
*• laws have been difgracefully negledted, and 
“ ought to be reftorcd to full vigour and 
“ enei^y.’* 

• I P. C. c. 65. t P. 466. { P. 464. 
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To what fatal caufe muft we afcribe a negleA 
fo Aiameful and fo dangerous ? 1 anfwer boldly, 
yet, I hope, without arrogance, fince I ufe the 
very words of Blackstone, “ to the vaft ac- 
** quilition of force ariling from the riot>a£fc and 
** the annual expedience of a Handing army*;’* 
which has induced a difpofition, cherilhed by the 
indolence natural to man, and promoted by the 
exceilive voluptuoufnefs of the age, to look up 
folely for prote&ion to the executive power and 
the foldiery; a difpolition, which muft inftantly 
be lhaken oft*, if any fpark of virtue remain in 
our bofoms; for, although we are happy in a 
prince, who ** will never harbour a thought or 

adopt a perfuafton in any the remoteft degree 
“ detrimental to the liberty of Britain\y* yet in 
free ftates a military power muft ever be an ob- 
ject ofjealoufy; and, linceour excellent confti- 
tution will be claimed by our pofterity as their 
beft inheritance, we mnft adt with a provident 
care, left, two centuries hence, the fable of the 
horfe ftiould be verified in pur defcendants, who 
may be in need of protedlion again ft their pro- 
tedlors, and be forced to carry barnefs^ not> 
withftanding the repeal of the ftatute of Win- 
cbejler. 

For the hiftory of theriot-a£l, fo laboured and 


* 4 Comm. 434. 


t 1 Bl. Comm. ^37. 
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fo ineiiei^ual, I muft refer my reader to the in- 
comparable author, whom 1 fo frequently cite, 
the commentator on the laws of England} who 
exprefles his jealoufy and difapprobation of it 
with no Isfs delicacy than wifdom*: in refpe£l 
to the number of capital felonies created by it, 
which Blackjlone feems highly to have difap- 
proved, I fhall fay nothing, as it is not my pre- 
fent fubjed ; but I may, with all due reverence 
for the legiflature in the fii^ year of Georok 
the Firft, obferve, that the adit was a bad copy 
of a bad model, the ftatute of Mary; that there 
feems to have been ho occalion to make it per- 
petual, much lefs to enlarge it; that it is in fome 
parts liable to dangerous mifinterpretation ; that 
it has been found wholly inadequate' to the end 
propofed by it ; and that the third claufe of it was 
in great meafure unneceflaiy, as it only afErms 
our ancient law, whick had pretty well guarded 
** againft any violent breach of the peace*)*.** 
Confirmatory llatutes are always attended with 
the danger of fuperfeding the ufe, and obliterat- 
ing the remembrance, of the common law, 
which they confirm, and which the wifdom of 
ages had before fufliciently eftablillied. 

As to the beft mode of rejloring our laws to 
tbeir full vigour and energy^ and of providing for 


4 Comm. 143. 
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our future defence, I Ihall certainly fubmit it to 
the difcretion of my countrymen who are bound 
bythofe laws; and ihall only fuggeft to them 
the following plan; after premiling, in the 
words of feijeant Hawkins^ that, although 
** private perfom may arm tbemfelves in order to 
Ibpprefs a riot, and inay confequently ufearms 
** in the fupprefling of it, if there be a neceflity 
" for their fo doing; yet it feems to be extremely 
** hazardous for private perfons to proceed to 
** thofe extremities in common cafes, left, under 
^ the pretence of keeping the peace, theyciufe a 
** more enormous breach of it ; and, therefore, 
** fuch violent methods feem only proper againft 

** SUCH RIOTS' AS SAVOUR OF REBELLION, foT 

** the fupprefling of which no remedies can be 
“ too fevere*.” 


THE PLAN. 

I. 

Let all fuch perfmis in every county of Eng- 
land as are included in the power oi that coun- 
ty, and are of ability to provide tbemfelves with 
arms, and pay for 'learning the ufe of them, be 
furnilhed each with his mujketand bayonet, and 
their neceflaury appendage^ 


* I Hawk; P. C c. 65. 
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II. 

Let feveral- companies be formed, in every 
county, of llxty fuch men or more, voluntarily 
aflbciated for the foie purpofe of joining the pow- 
er, when legally fummoned, and, with that view, 
of learning the proper ufe of their weapons, 
ftreet-firing, and the various evolutions necellary 
in action. 

III. 

Let the companies be taught, in the moft pri- 
vate and orderly manner, for two or three hours 
early every morning, until they are competently 
ikilled in the ufe of their arms: let them not, 
unnecelTarily, march through llreets or high- 
roads, nor make any the lead military parade, 
but conAder themfelves entirely as part of the 
civil date. 

IV. 

Let each member ot a company, when he has 
learned the ufe of his arms, keep them for the 
defence of his houfe and perfon, and be ready to 
join his company in uflng them for the fuppref- 
Aon of riots, whenever the iheriff, under-lheriiT, 
or peace officer lhall raife the power, or there 
ihall be a cry made for weapons to keep the peace, 

V. 

Let the caution, preAxed to this plan, be di- 
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llgently obferved, and the law, contained in the 
precedingcitations, beheld ever iacred: nor letany 
private perlbn prefume to nufe the power of the 
county*, which is the province of the Iheri^ 
under-flierifT or magiilrate; although a cry jhr 
weapons to keep the peace may be made in cafes 
of extreme necejjityt and in them only, by private 
perfons. 

vi: 

If any mark of diftindHon in drefi ihall be 
thought 'expedient, that the leveral. companies 
may know each other, in the forcible fuppref* 
lion of a riot, let fuch a regulation be feverally 
referred, with any other rules that may be ne- 
ceflary, to a committee chofen out of each com- 
pany. 

The ’ great advantages of fuch alibciations are 
lb apparent, that 1 ihall forbear at prefent to ex- 
patiate on them; but ihall be fatbfied with ap- 
plying to them what Pulton fays of the old 
tilts and jufts, that the caufe, be^nning, and 
** end thereof do tend do the laudable exercife of 
** true valour and manhood, and to the encou- 
** ragement and enabling of tlie adors therein to 
** defend the realm and the peace thereoff*;'* 
and with obferving, in the words of the ilat. 33. 


* t Hale, H.P.C. 601. 


f De Face, 25. b. 
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Hen. Vlir. c. 6, that the muiket may now be 
made, what the long bow was formeriy, ** the 
** furety, iafeguard, and continud defence, of 
** this realm of Englandt and an ineftimable 
** dread and terror to the enemies of the lame.** 
ObjeAions will certunly be raifed; for who 
can propofe a meafure, however* lalutary, to 
which no . man will objedf? I .expe£k them, 
however, chiefly from thofe, whole indolence 
may induce them rather to feek protection from 
a power able to crulh them, than to proteCt them- 
felves by joining a power provided by free and 
equal laws : or from thole; who, as Milton 
lays, ** haye betaken themfelves to ftate-afl|airs 
** with fouls fo unprincipled in virtue and true 
** generous breeding, that, flattery, and court- 
** Ibifts, and tyrannous aphorifms, appear to 
** them the higheft points of wifdom.*' To fuch 
men it will be Sufficient to give this general an- 
fwer ; that, as there is no neceffity of applying 
either to the executive, or to the legillative, 
power for permiffion to obey the laws, we are 
not to debate on vague notions of expedience, 
groundlefs jealoulies, or imaginary confequences: 
the foie queftion is, ** whether the dodlrine ex- 
“ pounded in thefe pages be law ;** if it be, there 
is no room for deliberation, fince it is a maxim, 
that no man mujl think bimfelf wifer than tSe law, 
which is the gathered wildom of inany ages ; and 
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fo favourable is the common law of England to 
the rights of our fpecies, which it' is unhappUy^ 
become the faQiion to deride fmd vilify, that, if 
any man will, broach a pofition in favour of ge- 
nuine, rational, manly freedom, I will enpige 
to fupply him with abundant authorities in fup- 
portofit. 

I perfuade myfdf, that infinite good muft re- 
fult from the general adoption of my plan; and 
that no poflible evil can be mixed with it, as 
long ais the cautions and reftridions before fug- 
gefted fhall be duly obferved, and our excellent 
conftitution be kept in its juft badance at that 
nice point, which is equally removed from the 
pernicious extremes of republican madnefs, ari^ 
tocratical pride, and monarchical folly; nor have 
I any fcruple to confels, that, as every fbldier in 
England is at the fame time a dtizen, I wiih'to 
fee every citizen able atleaft,forthepr4fervation of 
publick peace, to ad as a.fbldier: when that ihall 
be the cafe, the liberty or Britain will ever 
be unafliuled; for this plain reafbn — ^it will be 
unaflailable. 

The fecurity, and confequently the happinefi, 
of a free people do not confift in thdr belief 
however firm, that the executive power will not 
attenqpt to invade thdr juft rights, but in thdr 
confcioufnefs that any fuch attempt would Jbe.. 
wholly ineffedual. 
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ADVERTISEMENT. 


JIAVING been informed^ that parti of my Speech 
on the %%tb of May at the Loniion Tavern were 
thought obfcuret yet important^ / have endeavoured 
to recoiled what / then took the liberty to fay^ and 
have confented to let the argument go abroad in its 
rude and unpolified fiate. What ^ence this pub- 
lication auty give, either in parts or in the whole, 
is the lajl and leaf tf my cares: my frjt and 
greatejl is, to Jpeak on all occafons what I co/i- 
cei%>e to be jujl and true. 
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SPEECH 


oir 

THE REFORMATION OP PARLIAMENT. 


MY LORD MAYOR, 

So far am I from riling to intimate the llighteft 
ihade of dilTent from this relpefiable and unani- 
mous allembly, or the minuteft: difapprobation of 
the two refolutions propofed, that I defpair of 
finding words fufiiciendy ftrong to exprels my 
joy and triumph at the perfed harmony, with 
which the firft of them has already pafled, and 
to which the fecond will, .1 truft, be thought 
equally entitled: but, on the laft reading of the 
propofition now before you, it ftruck me, that; 
although it was ia^a^effccunexceptiionable, yet 
it might eafily be improved in /cm by the in* 
fertionof two or three* words referring to the 
preceding refolution, and thus be rendered more 
conducive to our great objed of generally de- 
^ daring our concurrent fenfe, and avoiding any 
chance of difumonupon fpecifick points. Every 
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propolltion, intended to meet with univerfai con- 
currence, ought to have three diftinguilhing pro- 
perties; it ihould be juft, limple, comprehenfive: 
without juftice, it will be rejeded. by the wife 
and good; without fimplicity, it will involve 
complex matter, on which the wifeft and the 
beft may naturally differ; and without compre- 
henfivenefs, it will i)ever anfwer any purpofe of 
confequence and extent. The firft refolution, 
** that petitions ought to be prepared for a more 
complete reprefentation of the people,** has all 
of thefe properties in an eminent degree : it is fo 
juft, that, if this meeting had been ten times as 
large, there would not have been one diifentient 
voice on that ground ; fo fimple, that it affords 
no fcope or fubjeA for cavil ; fo comprehenfive, 
that, when the houfe of commons have the peti- 
tions before them, it will give room for every 
particular plan, which the ingeniuity of any mem- 
ber, duly tempered by wifdom, yet aduated by 
true patriotifm, can fu^eft. 

Ought not the Jecofi/i propofition, ** that the 
" of the people fhould be taken this fum- 
** mer in order to prepare their feveral petitions,** 
to be fomewhat reftrained in the generality of 
the expreflion? It is juft, but rather ^coinpre- 
henfive : the fenfe (f the people is a . phrafe of 
meafurdefs compafs, and may include their fe- 
vcral opinions, however fpecifick, however dif* 
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cordant. This is the very evil, which we are 
anxious to prevent) iince we all agree, that no 
particular mode of reformation Ihould be pre- 
fcribed to the houfe, left they fliould reje^, for 
no other reafon, fom^ good plan, which, if left 
to the operation of their own minds, they may 
probably adopt. Might not the fentence be thus 
coixeiied, “ that the fenfc of the people Ihould 
** be taken on the preceding rejolution ?'* But 
this I offer as a mere fuggeftion to wifer heads, 
and will not trouble the affembly by fhaping it 
into a motion: indeed, if both rclblutions be 
taken together, and it be und^rftood, that we 
mean to recommend petitions on the general 
grpund, in order to (hun that fatal rock, diverjiiy 
of fentinient on particudan, I deiire no more, and 
am very little folicitous about accuracy of ex- 
preffion; hoping at the fame time, although the 
five circles here aflembled have no right or pro- 
tendon to take the lead in the nation, yet that 
the other counties, diftridls, and towns in Great 
Bntain will ajpprove our idea, and not difdain to 
follow our example: in that event 1 fmile at the 
thought of a mifearriage, and am conddent, that, 
with concurrence, perfeverance, and moderation, 
the people of Englatidlawx^ prevail in a claim ib 
cflential to their liberty, and to the permanence 
of an adminiftration, who prpfefs to govern with 
their conddence. 
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Here I fliould regularly ceafe; efpecially, as I 
now labour under the preflure of the epidemical 
complaint, which alone can have prevented this 
meeting from being as numerous as it is refpec- 
table: it could not prevent my attendance, for, 
in health or in fidcnefs, 1 am devoted to your 
fervice ; and I (hall never forget the words of an 
old Romant Lie arius; who, when the liberties 
of his country were in imminent danger, and 
when a real fnend to thofe liberties was condol- 
ing with him on his illnels at fo critical a time, 
raifed himfelf on his couch, feifed the hand of 
his friend, and faid. If ym boot bujinefs 
tby ofymafeheSt I am well. 

It was not in truth my deiign to have fpoken 
at all this evening ; but, fince 1 have rifen to 
explain a fiidden thought, 1 will avail myfelf of 
your favourable attention, and hazard a few 
words upon the general queftion itfelf : on the 
fmalleft intimation of your wiihes, I will be (i- 
lent. Numbers will have patience to hear, who 
have not time to read; beiides, that it is always 
eader to fpeakthan to write; and, as to myfelf, 
a very particular and urgent occafion, which calls 
me for fome months from EngUrndt yr\\\ de- 
prive me of another opportunity to communicate 
my fentlments in either form, until the mo- 
mentous objedt before us (hall be made certainly 
attrinable through the concord, or for ever loft 
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and irrecoveraUe through the dlfagresment* of 
ihe nation. 

The only J^ecious ailment, that I have any* 
where heard, againft a change in the parlia- 
mentary reprefentation of the people, is, that, 
** a conjlitutionp which has fipod for ages, ought 

not to be altered.*’ 

This objcdlion appears on a fuperficial view (b 
plauhble, and applies itfelf fo winningly to the 
hearts of Englijhmen,. who have an honed preju- 
dice for their edablilhed fydem, with(»it having 
in general very didin€t ideas of it, that a dete£fioa 
of the 7o^fu/in, for fuch I engage to prove it, be- 
comes abfolutely neceflary for the promotion of 
your glorious enterprife. 

I will rifk your impatience; for, though I am 
aware, that allulions to hid >ry and interpretations 
of old datutes are not very proper in addrefles 
to popular aflemblies; yet, when popular af- 
femblies take upon them, as they judly may, to 
a6l and refolve upon conditutional points, they 
are bound to feek or to receive information, led 
their adions ihould be rafli and their refolutions 
ill-founded. ' A power exerted through palfion 
or caprice, without a deep knowledge of the bu- 
finefs in hand, and a fair application of the inteU 
ledtual faculties, is a tyramical power, whether it 
1^ regal, ‘aridocratical, or pofndari and the pre- 
valence of any fuch power, by the overbearing 
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ftrength of king, nobles, or people^ would form 
an immediate tyranny ^ and in a moment fubvert 
the conftitution. 

That conftitution, which, I perfuade myfelf, 
will not be fubverted, confifts of form and fpirit, 
of body (if 1 may fo exprefs myfelf), and of 
foul : but, in a courfe of years, the form is apt 
to deviate fo widely from the fpirit, that it be- 
comes expedient almoft every century to reftore 
its genuine purity and lovelinefs. The objec- 
tion, which I undertake to remove, is fophiflical, 
cither by defign or through ignorance; for the 
propohtion is true in one fenfe of the word co«- 
^itution, and falfe in the other; and the fenfe, in 
which it is true, is inapplicable to the queftion . It 
is true, that the jpirit of the conftitution ought 
not to be changed : it is falfe, that the f(^yn ought 
not to be corrected; and I will now demonftrate, 
** that the fpirit of our conftitution requires a 
jeprefentation of the people, nearly equal and 
** nearly univerfal.” Such as cannot or will not 
follow me in the premilTes, both can and will (or 
I greatly deceive myfelf) bear away the conclu- 
lion in their memory; and it is of higher im- 
portance than they may imagine. 

There has been a continued war in the confti- 
tution of England between two jarring princi- 
ples; the evil principle of the feudal fyftem with 
his dark auxiliaries, ignorance and falfe philofo- 



OF PARLIAMENT. 


5QT 


phy; and the good principle of incrcaling com- 
merce, with her liberal allies, true learning and 
found reafon. The firft is the poifoned fource 
of all the abominations, which hiflory too faith- 
fully records: it has blemtihed and polluted, 
wherever it has touched, the fair form of our 
conftitution, and for ages even contaminated the 
fpirit. While any dregs of this baneful fyf- 
tem remain, you cannot juftly boaft of general 
freedom : it was a fyflem of niggardly and par- 
tial freedom, enjoyed by great barons only and 
many acred men, who were perpetually infulting 
and giving check to the king, while they racked 
and harrowed the people. Narrow and bafe as 
it was, and confined exclufively to landed pro> 
perty, it admitted the lowejl freeholders to the 
due enjoyment of that ineflimable right, without 
which it is a banter to call a man free -, the right 
of voting in the choice of deputies to aflift in 
making thofe laws, which may affeA not his 
property only, but his life, and, what is dearer, 
his liberty ; and which are not laws, but tyran- 
nous ordinances, if impofed on him without his 
fuffrage given in perfon or by deputation. This 
I conceive to have been the right of every free- 
holder, even by the feudal polity, from the ear Heft 
time; and the ftatute of Henry IV. I believe to 
have been merely declaratory: an adt which 
pafled in the Jevaitb year of that prince, near 
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four hundred years ago, ordiuns, that, ** all 
** they, who are prefent at the county court, as 
** well fuitors duly fumtnoned for the fame caufe, 
" as others f ihall proceed to the election of their 
“ knights for the parliament.** All fmtorsy you 
fee, had the right; and all freebolden were 
Jiiitors in the court, however low the value of 
their freeholds. Obferve all along, that one 
pound in thofe days was equal to ten at leaft- in 
the prefent time. Here then is a plain declara* 
tion, that minuteneis of real property created no 
harfh fufpicion of a dependent mind ; for a harlli 
fufpicion it is, and, by proving too much, proves 
nothing. 

What caufed the abfurd, yet fatal, diftin^ion 
between property, perfonal and real ? The feu- 
dal principle. What created another odious dif- 
tindion between free and baje holdings, and 
thus excluded copyholds of any value? The feu- 
dal principle. What introduced an order of 
men, called villains, transferable, like cattle, with 
the land which they (locked? The feudal prin- 
ciple. What excludes the holders of beneficial 
leafes ? The feudal principle. What made per- 
fonaky, in thofe times, of little or no eftimation? 
The feudal principle. What raifed the filly no- 
tion, that the property, not the perfon, of the 
fubjed, was to be reprefented ? The feudal prin- 
ciple. What prevented the large provifion in 
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the aft of Henry IV. by which all freeholders 
were declared eleftors, from being extended 
to all holders of property y however denominated, 
however incontiderable ? The ianre infernal prin- 
ciple, which then fubdued and ftifled the genuine 
equalifing fpirit of our conllitution. Now, if 
we find that this demon was himfelf in procefs 
of time fubdued, as he certainly W'as by the ex- 
tenfion of commerce under EUzabetb, and the 
enlarged conceptions which extended commerce 
always produces, by the revival of learning, 
which difpelled the darknefs of Gotbick igno- 
rance, and by the great tranfaftions of the lall 
century, when the true theory and genuine prin- 
ciples of freedom were unfolded and illuflrated, 
we fliall not helitate to pronounce, that, by th^ 
fpirit of our conftitution, all Englijbmeny having 
property of any kind or quantity, are entitled to 
votes in chufing parliamentar)' delegates. The 
form foon received a cruel blemifh ; for, in the 
eighth of Menrv VI. the property of fuitors 
qualified to vote, was retrained to forty fhil- 
“ lings a year above all charges,” that is, to 
twenty pounds at leaft by the prefent value of 
money. I agree with thofe, who confider this 
aft as b&fely ariflocratical, as a wicked invafion 
of clear popular rights, and therefore in a high 
degree unconftitutional : it is alfo a difgraceful 
confeflion of legiflative weaknel's ; for the evil, 
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pretended to be remedied by it, was, that the 
county elections were tumultuary. What ! 
could not the wifdom of the legiflature fugged 
a mode of preventing tumult, if the laws already 
fubfifting had been infufheient for that purpofe, 
without ihaking the obligation of all future laws, 
by n^owing the circle of thofe, who, being 
aficided by them, ought by natural equity to 
affift in framing them? Ridiculous and inde- 
fenfible ! 

In the twelfth of Charles II. the mighty fa- 
brick of the feudal fyftem was fhaken from its 
bafis; but, though its ramparts were overfet, its 
connexions and covered ways deftroyed, and its 
very foundations convulfed, yet the ruins of it 
have been found replete with mifehief, and the 
mifehief operates, even while I ^eak. 

At the Revolution, indeed, the good Ijpirit of 
the conlHtution was called forth, and its fur 
principles expanded : it is only lince that au^U 
cious event, that, although we may laugh, when 
lawyers call their vaft aflemUage of fenfe and 
fubtilty the perfcBion of human uoifdomt yet we 
fhall deride no man, who allerts the conftitution 
of 'England to be in theory the moft perfeft of 
human fyftems — in theory, not in pradice ; for, 
although you are clearly entitled to all the ad- 
vantages, which the principles of the conftitution 
give you, while you claim thofe advantages by 
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cool and decent petition, yet, either from fome 
unaccountable narrownefe in the managers of the 
Revolution, or from the novelty and difficulty 
of their iituation, they left their noble work To 
unfinilhed, and the feudal poifon fo little exter> 
minat^, that, to ufe the words of your favourite 
poet, ** they fcbtched the fnake, not killed it.'* 
Who could have imagined, that, in the eighteenth 
of George II. the ftatute of Henry VI. would 
have been adopted and almoft tranferibed? Who 
could have dreamed, that, in the tbirty-jirjt of the 
fame king, the laft adl would have been recited 
and approved, with a declaration added, that no 
tenant by copy of court roll Ihould vote at an 
eledion for knights of the (hire under penalty of 
fifty pounds ? It was the accurfed feudal prin- 
ciple, which fuggefted thefe laws, when the ftdreft 
opportunity prefented itlelf, of renovating the 
conftitution. Another gale has now fprung up; 
and, unlefs you catch it while it blows,, it will be 
gone for ever. 

I have proved, unlefs I delude myfelf, ** that the 
^ fpirit of our conftitution requires areprelentatiod 
“ of the people nearly equal and nearly univef- 
** fal." Carry this propolition home with you,and 
keep it as an anfwer to thofe, who exclaim “ that 
** the conftitution ought not to be changed.** I faid 
nearly univerfal; for I admit, that our conftitu- 
tion, both in form and fpirit, requires7^/r/r pro- 
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perty in eledon, other real or perfonal, in po& 
feffion or in aAion ; but I confidcr a Jair trade 
or profeffim as valuable property, and an EngUJb- 
tuan, who can fupport himfelf by honeft induftry, 
though in a low ftation, has often a more 'inde- 
pendent mind than the prodigal owner of a large 
encumbered eftate. When tPrynue of 

every mbabitard and eanmmer, to nrhoin he fdp- 
pofts that the right of voting originally belongedt 
I cannot perfuade royielf, that he meaned to in- 
clude fuch^s* having nctfhing at all. and being 
unable or unwilling to gain any thing by art or 
labour, were fujpported by alms. 

If modem authorities be demanded in aid of 
my ^opinions, I lhall only mention the great 
judge, Sir William BlacbJlone,axib I mention him 
the more willingly, becaufehe never profefled de- 
raocratical fentiments, and, though we admire 
him as the fyftematical arranger of our laws, yet 
we may failly doubt the popularity of his poli- 
rical notions : neverthelefs, he openly allows in 
his Commentary, ** that the fpirit of our confti- 
*' tution is in favour of a more complete repre- 
** fentation of the people.** This too is allowed 
by the very man, who, in another tradk, intimates 
an opinion, ** tha.t the value of freeholds them- 
“ frlves (hould be greatly advanced above what 
** is now required by law to g:ve the proprietor 
** a voice in county eleQions.** I told you, that 



all xcaibning firoin the flatate of Henfy VI. 
proved :(oo mujch, an4t confi^uently, nothing; 
for, who now would bear dieid^ of difquaUf 7 - 
ing thofe eleAon of Sitrrf and MkUlefex, whole, 
fireeholds were not of the annual vdue of twenty 
pounds? 

I hear a inuimur aippng you,., and peicdye 
other Butrks of inqiadeno^ Indulge me a mo- 
ment, and I will defoend; but let me not. be quilr 
apprehended.- I do not propofe to conclude 
with a i^pecifick motion: it is my deliberate opU 
nion, confirmed by iny obfervations.on the event 
of your aflbdations to reduce the influence rf 
the Crewn^ that your petitions and refolntions 
mufi be veiy generuL In my own mind 1 
go along with you to the full length of your 
wilhes. If the prefimt fyftem .of reprelratation 
be juftly compared to a tree rotten .at the heart, 
I wifli to fee removed every particle of its rot^- 
nefs, that a microlcopick eye could difcerp. 1 
deride many of the fidhionable dodrines : that 
of virittal reprefentation 1 hold to be aSual fol- 
ly ; as cluldilh, as if they were to talk of negatroe 
reprefentation, and to contend, that it involved, 
any /q/i/foe idea. Subfotute the word 
or dkfutatwn, inftead of tiq>r^entation, and you 
will inftantjy lee the aiblur^ty of the cpncmt. 
Does a man, who is txw/aw/^, not oBucdly^ re- 

voi. vt. !• I. 
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prefented, delegate or depute any perTon to 
make thofe laws, which may afied his pro- 
perty, his freedom, and his life ? None ; for 
he has no fuffrage. How then is he repre- 
fented according to the principles of our con- 
ftitution ? As well might a Roman tyrant have 
urged, that all his valQids were reprefented in 
hi¥perfon: he was augur and high priell; the 
religious ftate was, therefore, reprefented by 
him: he was tribune of the people; the ‘po- 
pular part of the nation were, therefore, re- 
presented: he was conful, diflator, mafter of 
the horfe, every thing he pleafed; the civil 
and military ftates wer^j therefore, concen- 
trated in him; the next dedudion would 
have been, that the flaves of his empire 
were free men. There b no end of ab<^ 
furdities deducible from fo idle .a play upon 
words. 

That there may be an end of my addrefs 
to you, which has been too long for the place 
and occafion, but too Ihort for the fubjed, 
I refume my feat with a full convidion, that, 
if united, and dependent on Yourfelves alone, 
you muft fucceed; if difunited, or too con- 
fident in others, you muft fail. Be per- 
fiiaded alfo, that the people cf JSMgland Can 
<»ily exped to be Uie happieft and mofh 
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glorious* while they ate the fireeft* and can 
only become the freeft, when they fhall be 
the moft wrtuous, and moft enlightened, of 
nations. 
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TO ♦ • * * 

Lonthni Mty 14 * 1782 . 


SIR, 

I TAKE the liberty of fubmitting to your 
fcrious attention the Plan of Natkaal D^ence 
lately fuggefted by gprcmment, compared with 
a different plan now approved, though fubjed 
to reviiion, by a Company of Loyal Bmglijbmeny 
of which I have the honour to be One. You 
will inftantly fee, that the frfi plan was nobly 
conceived by fome great mind, and intended for 
the nobleft purpofes; but that, in the 
it appears to be innovating^ harih, unconfti- 
tutional, and big with alarming confequences ; 
too expenffw im the treafuty, who have no 
treafures to laviih, and too diftrujifttl of a ge- 
nerous and Suited people, who would vigoroujly 
fupport a government thox f ncerely confided in 
them. The fecond plan you will find (and we 
pledge our honours to prove) already fanc- 
tionedy and even requirody by Law, agreeable to 
the Conftitution, and calculated to pireferve it; 
not too expenfive to real patriots, who will 
hardly be niggards at fuch a moment as this; 
ind not at all dangerous to fo wife and juft a 
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goremment as the prefent. If nothing can raife 
a manly fpirit> an4 excite a liberal emulation, in 
Englijh gendemen, yeomen, and traders^ but 
the a^hial deicent of three tmiteJ armies on 
our coafts, they will then vtunly folidt that pro- 
tection for thdr houfes and Emilies, which they 
jiozcThaye in their own hands, on a glorious in- 
vitation from the Hrft and Beft of Ma^flrates. 

I am, &c. 

A VOLUNTEER. 

P. S, Give me leave to oblerve, that the 
Lords-Ueutenants, as fuch, have no more to 
do with this great buitnefs than the bench of 
Bilhops. 
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HEADS OF A PLAN 

For ratfing Corps in fever al principal 7 * rtens in 

Great Britain^ inclofed in a Letter from the 

Earl Shelburne to the Chief Ma- 
gistrates offeveral Cities and Towns. 

ift. THE principal towns in Great Britain 
to fumifli one or more battalions each, or a cer- 
trin number of companies each, in proportion 
to their lize and number of inhabitants. 

2d. The officers to be appointed from among 
tlie gentlemen of the neighbourhood, or the inha- 
bitants of the faid towns, either by commiffion 
fromhis M.ajefty , or from the Lord-Lieutenant of 
the County, upon the recommendation of the 
Chief Magiftrate of the town in which the Corps 
arc raifed. 

3d. They are to be poflelTed of fome certain 
eftate in land or money, in proportion to their 
lank. 

4th. An Adjutant or TownrMajor in each 
town to be appointed by his Majefty. 

5th. A proper n- mberof Seijeantaand Cor- 
porals from the ariny tc ue appointed for the 
Corps in |»ch town, in proportion to their 
numbers. 

6th. The Cud Serjeants and Coiporals, as well 
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as the Adjutant or Town-Major, to be in the 
Government pay. 

7th. The men to exercife frequently, mther 
in battalions, or by companies, on Sundays, and 
on Holidays, and alfo after their work is over in 
the evenings. 

8 th. Arms, accoutrements, and ammunition, 
to be furnilhed at the expence of Government, if 
required. 

9th. Proper magazines, or ftorehoufes, to be * 
chofen or ereded in each town, for keeping the 
faid arms, &c. 

loth. The arms and accoutrements to be deli- 
vered out at times of exercife only, and to be 
iretumed into the ftorehoufes as foon as the ex- 
ercife is finilhcd. 

nth. The A^utant or Town-Major to be 
always prefent at exercife, and to fee that the 
men afterwards march r^larly, and lodge their 
arms in the fttxehoufcs. 

12th. Proper penalties to be inflided on fuch 
as abfent themfelvcs from exercifes, as alfo for 
difobedience of orders, infolence to their officers, 
and other diforderly behaviour. 

13th. The above Corps not to be obliged, on 
any account, or by any authority whatever, to 
move from their refpedive towns, except in 
times of adual invaiion or rebellion. 
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14th. His Kfsyefty fliall thed have power to 
order the fatd corps to march to any part of 
Great Britain, as his fervices may require. 

X5th. They are, on fuch occafions, to aA 
eitha* feparately, or in conjundion with his Ma> 
jefty’s regular forces, and be under the com- 
mand of fuch General officers as his Majefty Ihall 
think pr(^>er to appoint. 

x6th. Both officers and men to receive full 
pay as hU Majefty*s other re^ments of foot from 
the day of thrir march, and as long as they Ihall 
continue on fervice out of their towns. 

I 

1 7th. They are to be fubjefr to military dif- 
cipline, in the lame manner as hu Majefty's re- 
gular forces, during the laid time of their being 
called out, and receiving government pay. 

1 8th. Al} officers who Ihould be dilabled in 
a£hial fervice to be entitled to half>pay, and all 
non-commiffioned officers and private men, dif* 
abled, to receive the benefit of Chelfea Holpital. 

zqth. The widows of officers killed in the 
fervice to have a penfion for life. 

20th. The time of fervice to be named* 
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Pier TMjing a ConJUtuUnnal Force in the Tvams^ 
Cities^ and Counties of Great Britain i Being an 
Anfoer^ Article by Article^ to the Plan an^ 
neaed. 

ill. AGREED, teitb this addition — ^And other 
J^attalions, or Companies, to be alfo volmtarify 
formed out of the Hundreds^Tytbings^ and Ham- 
letSf of each county » in proportion to its extent and 
populoufnefs. 

ad. The Officers, and, in fome companies, 
Ihe men, to enrol themfelves, from among the 
Gentry, Yeomanry, and Subfiantial Houfebolders, 
and the Officers to be coipmiffioned refpe^livety 
by the HigfJ Sheriff, and Chief Magijlrate, of each 
county and town, 

3d. The ranks of the Officers to be propor- 
tioned to their contributions to a fuhd raifed for 
purpofes mentioned in fubfequent articles. 

4th. An Adjutant or Town-Major in each 
county or town, to be eleSled by the Officers, 

5th. Agreed, for the purpofe of drilling the 
men, until a certain number of the volunteers 
can be qualified to ad as Serjeants and Cor- 
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6th. The faid Drill^Serjeants and Qjrporals 
from the army to continue in the pay of govern- 
ment; but the Adjutants and Town-Majors to 
be paid, if they defre pay^ out of a fund volun- 
tarily raifed for that purpofe in the feveral coun- 
ties and towns. 

yth. Agreed. 

8th. Arms, Accoutrements, and Ammunition, 
to be furnilhed at the expenfe of the counties and 
towns, if required', or of the officers, if they art 
generoufly difpofed, 

9th. The faid arms, &c. to be kept by each 
man, in bis own boufe, for his legal protedion. 

10th. Rejeded. 

Iith. The officers to take care, after exercile, 
that the men march regularly, and return home 
with their arms. 

I2th. Agreed, with this addition^h fet of 
Laws, or Articles, to be drawn up by the Offi- 
cers, and fuhfcrihed or openly confented to by the 
men, ^ter a ^inS reading and explanation of 
each article. Confenfus facit Legem.” 

13th. Agreed, the woxdo counties or being in- 
ferted after the word refpe^rve, 

14th. The hi^b Jheriff of each county, and 
chief magijhate of each town, lhall then (on 
due notice to government) have power to 
order the faid corps to march to any part of 
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Great Britain, as the publkk fervice may re- 
quire. 

15th. Agreed, in cafe of aStual invajioni but 
in riots the mdgijlrates to call out their refpec- 
tive corps: and, as to rebellion, or civil war, 
(which God avert!) no fpecifick provifions can 
be made for fo dreadful and improbable an 
event. 

16th. The counties and towns to pay the 
men who require it ; but fuch, as enrol thcm- 
felves loithout pay, to wear fome mark of dii^ 
tindion, and the officers to ferve at their own 
cxpenfe. 

17th. Agreed, in cafe of aShtaliwvaJion only; 
but the words, tf «</ receiving government pay, to be 
omitted. 

i8th. Officers difabled in actual fervice to be 
rewarded by a new order' (-as a ilar and ribband, 
orange coloured or mixed), or by an euhgium pro- 
claimed and recorded by the Jheriffs of their fc- 
veral counties, or the chief magifirates of their 
corporate towns-, and the men to receive a coqi- 
fortable fubfiftence at their own homos, with 
a fixed annuity for life out of the voluntary 
fund. 

19th. The widows and children of Officers and 
Men killed in the fervice againjl invaders to have 
aUb penfions for life. 
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20tb. The companica called out aiB above 
to he dilcharged if>/b faSlo, as Toon . as the 
invaders arc repelkdy or the particular Jervice 
termnated. 


A Company of Loval English 
Gentlemen. 



THE 


PRINCIPLES OF GOVERNMENT, 

IM 

A DIALOGUE 

•etween 


A GENTLEMAN AND A FARMER. 



ADVERTISEMENT. 


A SHORT defence hath been thought ne> 
ceflary, againft a violent and groundleft attack 
upon the Flintshire Committee, for haviiljg 
teftified their approbation of the R>Uowing Dia* 
I<^e, which hath been publickly branded with 
the moft injurious epithets; and It is conceived^ 
that the fure way, to vindicaf’'y ^ Utde Trad 
from fo unjuft a charader, wi3 be as publickly 
to produce it. The friends of the Revo- 

lution will inftaiitly fee, that it contains no prin-' 
ciple, which has not the fupport of the higheft 
authority, as well as the cleareft reafon. 

If the dodrines which it (lightly touches, in 
a manner fuited to the nature of the Dialogue, 
be ** feditious, treafonable, and diabolical,” Lord 
Zmers was an incendiary, 1/xkt a traitor, and 
the C0»tvff/ii0/7-/<fr/4iw^e/apandsemonium; but, 
if thofe names are the glory and boaft of Eng- 
landt and if that convention fecured our liberty 
and happinefs, then the dodbrines in queftion are 
not ovAyjuft and ratmal but conftitutional and 
filutary \ the reproachful epithets belong 
wholly to the fyftem of thofe, who lb gre^y 
mifepplied them. 
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F. H Y fliould humble men, like me, fign 

or let marks to petitions of this nature ? It is 
better for us Farmers to mind our huibandry, 
and leave what we cannot comprehend to the 
King and Parliament. 

G. You can comprehend more than you ima« 
gine i and, as a free member of a free fate, have 
higher things to mind than you may conceive. 

F. If by free you mean out of prifon, I hope 
to continue fo, as long as I can pay my rent to 
the *fquire*s bailiflf; but what is meant by a free 
fatef 

G. Tell me firft what is meant by a club in 
the village, of which 1 know you to be a 
member. 

F. It is an aflcmbly of men, who meet after 
work every Saturday to be merry and happy for 
a few hours in the week. 

G. Have you no other objedbut mirth? 

F. Yes; we have a box. into which we con* 
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tribute equally from our monthly or weekly 
favings, and out of which any members of the 
club are to be relieved in iicknefs or poverty; for 
the parifli officers are fo cruel and infbtcnt, that 
it were better to'fUrve than apply to them for 
relief. 

G. Did they, or the *f<]uire, or the parfbn, 
or all together, compel jrou to form this fo« 
ciety ? 

F. Oh! no— we could not be compelled; 
we formed it by our own choice. 

G. You did right But have you not fome 

head or prefident of your club ? 

•F. The mafter for each night is chofen by 
all the company prefent the week before. 

G. Does he make laws to bind you in cafe of 
ill temper or mifbehaviour? 

F. He make laws! He bind us! No; we 
have all agreed to a fet of equal rules, which 
are figned by every new comer, and were writ- 
ten in a ftrange hand by young Sp^lman, the 
lawyer’s clerk, whofe uncle is a member. 

G. What Ihould you do, if any one member 
were to iniift on becoming perpetuai mailer, and 
on altering your rules at his arbitrary will and 
pleafure ? 

F, We fhould expel him. 

G. What, if he were to bring a ierjeant's 
guard,' when the miliiia are quartered in your 
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neighbourhood,, and infift upon your obeying 
him? 

F. We ihould refift, if we could; if not, the 
fociety would be broken up. 

G, Suppofe that, with his ferjeant*s guard, he 
were to take the money out of the box or out of 
your pockets? 

F, Would not that be a robbery ? 

0. 1 am feeldng information from you. HoW 
Ihould you a£l: on fuch an occafion ? 

F. We Ihould iiibrnit, perhaps, at that time; 
but Ihould afterwards try to apprehend the 
robbers. 

G. What, if you could not apprehend them? 

F, We might kill them, I Ihould think; 
and, if the King, would not paidon us, God 
would. 

G. How could you either apprehend them, 
or, if they refilled, kill them, without a fufficient 
force in your own hands? 

F. Oh ! we are all good players at fingle ftick, 
and each of us has a Abut cudgel or quarter>llafr 
in the corner of his room^ 

G. Suppole that a few of the club were tO 
domineer over the reft, and infift upon making 
laws for]^hem— — 

F. We muft take the fame courfef except 
that it would be eafier to reftrmn one man, than 

VOL. VI. M M 
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a number ; but we (hould be the majority with 
juftice on our fide. 

G. A word or two on another head. Some 
of you, I prefume, are no great accountants. 

F. Few of us underftand accounts; but we 
truft old Li/fy the fchoolmafter, whom we be- 
lieve to be an honeft man ; and he keeps the 
key of our box. 

G. If your money fliould in time amount to 
a large fum, it might not perhaps be fafe, to 
keep it at his houfe or in any private houfe. 

F, Where elfe Ihould we keep it? 

G. You might chufe to put it mto the funds, 
or to lend it the *fquire; who has loft fo 
much lately at Newmarket, taking his bond or 
fome of his fields as your fccurity for payment 
with intereft. 

F, We muft in that cafe confide in young 
SpelmartyVflkO will foon fet up for himfelf, and, 
if a lawyer can be honeft, will be an honeft 
lawyer. 

G. What power do you give to Lilfyy or 
ihould you give to Spelman in the cafe fup- 
pofed? 

F, No power. We ihould give them both 
a due allowance for their trouble, and Ihould 
exped a faithful account of all they had done 
for us. 
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G. Honeft men may change their nature. 
What» if both or either of them were to deceive 
you. 

F, We Ihould remove them, put our truft in 
better men, and try to repair our lofs. 

G. Did it never occur to you, that every ftate 
or nation was only a great clu^ f 

F. Nothing ever occurred to ine on the fub- 
jeA ; for I never thought about it. 

G. Though you never thbught before on the 
fubjedi, yet you may be able to tell me, why 
you fuppofe men to have aflembled, and to have 
formed nations^ communities, otJiaUs, which sdl 
mean the fame thing. 

F, In order, I Ihould imagine, to be as happy 
as they can, while they live. 

G. By happy do you mean merry only? 

F. To be as merry as they can without hurt- 
ing themfelves or their neighbours, but chiefly 
to fecure themfelves from danger, and to relieve 
their wants. 

G. Do you believe, that any King or Emperor 
compelled them fo to aflbciate? 

F. How could one man compel a multitude? 
A King or an Emperor, I prefume, is not bom 
with a hundred hands. 

G. When aprince oftheblood Audi in any coun- 
try be fo diftinguilhed by nature, I fliall then, and 

MM2 
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then only, conceive him to be a greater man than 
you. But might not an army, with a King or 
General at their head, have compelled them to 
aiTemble ? 

F. Yes ; but the army muft have been formed 
by their own choice. One man or a few can 
never govern many without their confent. 

G. Suppofe, however, that a multitude of 
men. aflembled in a town or city, were to chufe 
a King or Governor, might they not give him 
high power and authority? 

F, To be fure; but they would never be ib 
mad, I hope, as to give him a power of making 
their kws, 

Q, Who elfe fliould make them? 

F. The whole nation or people. 

G. What, if they difagreed ? 

F, The opinion of the greater number^ ^s in 
our village-clubs, mud be taken and prevail. 

What could be done, if the fociety were 
fo large, that all could not meet in the fame 
place? 

F. A greater number mud chufe a lefa. 

G. Who fliould be the chufers ? 

F All, who are not upon the parijh In our 
club, if a man aiks relief of the overfeer^ he ceafes 
to be one of us, becaufe he mud depend on the 
overfter. 
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G. Could not a few men, one in feven for 
inftance, chufe the alTembly of law-makers as 
well as a larger number ? 

F. As conveniently, perhaps; but I would 
not fuifer any man to chufe another, who was 
to make laws, ,by which my money or my life 
might be taken from me. 

G, Have you a freehold in any county of forty 
fhillings a year? 

F. I have nothing in the world but my cattle, 
implements of hufbandry, and houfehold goods, 
together with my farm, for which 1 pay a fixed 
rent to the ’fquire. 

G. Have you a vote in any city or borough? 

F. I have no vote at all; but am able by my 
honeft labour to fupport my wife and four chil- 
dren; and, whilft I a£t honeftly, I may defy the 
laws. 

G. Can you be ignorant, that the Parliament, 
to which members are fent by this county, and 
by the next market-town, have power to make 
new laws, by which you and yoqr family may 
be ftripped of your goods, thrown into prifon, 
and even deprived of life? 

F. A dreadful power! 1 never made inqui- 
ries, having bulinefs of my own, concerning the 
bulincfs qf Parliament, but imagined, that the 
laws luid becQ fixed for many hundred years, 
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G. The common laws, to which you refer, 
are equal, juft, and humane ; but the King and 
Parliament may alter them, when they pleafe. 

F. The King ought, therefore, to be a good 
man, and the Parliament to confift of men equally 
good. 

G. The King alone can do no harm; but who 
muft judge the goodnefs of Parliament>mcn ? 

F. All thofe whofe property, freedom, and 
lives may be affected by their laws. 

G. Yet f^K men in feven, who inhabit this 
Idngdom, have, like you, no votes ; and the pe- 
tition, which I defired you to fign, has nothing 
for its oljed, but the reftoration of you all to 
the right of chuling thole law-makers, by whom 
your money or your lives may be taken from 
you. Attend, while I read it diftindly. 

F. Give me your pen*— I never wrote my 
name, ill as it may be written, with greater ea- 
gemefs, 

G. I applaud you, and truft, that your ex- 
ample will be followed by millions. Another 
word before we part. Recoiled your opinion 
about your club in the village, and tell me what 
ought to be the confequence, if the King alone 
were to infift on making laws, or on altering 
them at his will and pleafure. 

F. He too muft be expelled. 
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G. Oh! but think of his Handing army and 
of the militia, which now are his in fubftance, 
though ours in form. 

JR If he were to employ that force againft the 
nation, they would and ought to relift him, or 
the ftate would ceafe to be a ftate. 

G. What, if the great accountants and great 
lawyers, the Li/fys and Spelmans, of the nation 
were to abufe their truft, and cruelly injure, in- 
ftead of ftuthfiilly ferving, the publick? 

F, We muft requeft the King to remove 
them, and make trial of others, but none Ihould 
implicitly be trailed. 

G. But what, if a few great lords or wealthy 
men were to keep the king himfelf in Aibjedion, 
yet exert his force, lavilh his treafure, and mif- 
ufe his name, fo as to domineer over the people, 
and manage the Parliament. 

F. We muft light for the King and ourfelves./ 

G. You talk of lighting, as if you were fpeak- 
ing of fome ruftick engagement at a wake; but 
your quarter>ftafi*s would avail you little againft 
bayonets. 

F. We might ealily provide ourfclves’ with 
better arms. 

G. Not fo eafily; when the moment of re- 
fiftance came, you would be deprived of all 
arms ; and thofe who Ihould furnlfti you with 
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them, or exhort you to take them up, would be 
called tiaitorS) and probably put to death. 

F. We ought always, therefore, to be ready; 
and keep each of us a ftrong firelock in the cor- 
ner of his bed-room. 

G. That would be legal as well as rational. 
Are you, my honed: friend, provided with a 
mufket ? 

F. I will contribute no more to the club, and 
purchafe a firelock with my favings. 

G. It is not neceflary— — have two, and 
will make you a prefent of one with complete 
abcoutrements. 

jP. I accept it thankfully, and will converfe 
with you at your Idfure on other fubjeds of 
this Idnd. 

G. In the mean while, fpend an hour every 
morning in thetnext fortnight in learning to 
prime and load expeditioufly, and to fire and 
charge with bayonet firmly and regularly. I 
fay every morning ; becaufe, if you exercife too 
late in the evening* you may fall into fome of the 
legal Alices, which have been fpread for you 
by thole gentlemen, who would rather fecure 
game for their table, than [libeity for the na- 
tion. 

F. Some of my neighbours, who have lerved 
in the nulitia, will readily teach me; and, per- 
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haps, the whole village may be perfuaded to pro- 
cure arms, and learn their exercife. 

G. It cannot be expected, that the villagers 
ihould purchafe arms, but they might eafily be 
fupplied, if the gentry of the nation would Ijpare 
a little from their vices and luxury. 

F, IVlay they turn to fome fenfe of honour 
and virtue ! 

G. Farewell, at prefent ; and remember, 
** that a free ftate is only a more numerous and 
** more powerful club, and that he only is a free 

man, who is member of fuch a ftate.’* 

F. Good morning. Sir! You have made me 
wifer and better than I was yefterday; and yet, 
methinks, I had fome knowledge in my own 
mind of this great fubje£l, and have been a poli- 
tician all my life without perceiving it. 



THE CHARACTER 


OF 

JOHN LORD ASHBURTON. 


The publlck are here prefented not with a fine 
picture, but a faithful portrait, with the charac^ 
ter of a memorable and illuftrious man, not in ^ 
the ftylc of panegyrick on a monument, but in 
the language of fober truth, which friendfliip 
itfelf could not induce the writer to violate. 

John Dunning (a name to which no title 
could add lufire) poflfeiled profellional talents 
which may truly be called inimitable ; for, be> 
fides their fupcrlativc excellence, they were pe- 
culiarly his own; and as it would fcarcely be 
poffible to copy them', fo it is hardly probable that 
nature or education will give them to another. 
His language was always pure, always elegant; 
and the beft words dropped eafily from his lips 
into the bed places with a fluency at all times 
aflonilhing, and, when he had perfect health, 
really melodious: his ftyle of fpeaking confifted 
of all the turns, oppofitions, and figtires, wliich 
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the old Rhetoricians taught, and vhich Chero 
frequently pra^lifed, but which the auftere and 
folemn fpirit of Demojlhenes refufed to adopt 
from his firft mafter, and feldom admitted into 
his orations, political or forenlick. 

Many at the bar and on the bench thought 
this a vitiated ilylc; but, though diflatisfied as 
criticks, yet, to the confufion of all criticifm, 
they were tranfported as hearers. That faculty, 
however, in which no mortal ever furpaflTed him, 
and which all found irrefiftible, was his wit. 
This relieved the weary, calmed the refentful, 
and animated the drowfy: this drew fmiles even 
from fuch as were the objeds of it; fcattered 
flowers oyer a defert; and, like fun-beams 
fparkling on a lake, gave fpirit and vivacity to 
the dullell and leaft interefting caufe. Not that 
his accomplilhments, as an advocate, conHlled 
principally in volubility of fpeech or livclinefs 
of raillery. He was endued with an intelledt, 
fedate, yet penetrating; clear, yet profound; 
fubtle, yet ftrong. His knowledge too was equal 
to his ima^nation, and his memory to his know- 
ledge. He was no lefs deeply learned in the Tub- 
lime principles of jurifprudence and the particu- 
lar laws of his country, than accurately (killed in 
the minute, but ufeful, practice of all our differ- 
ent courts. In the nice conduct of a complicated 
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caufe, no particle of evidence could efcape 
his vigilant attention, no lhade of argu« 
mcnt could elude his comprehenfive reafon. 
Perhaps the vivacity of his imagination fome- 
times prompted him to fport where it would 
have ' been wifer to argue; and, perhaps, the 
exa 61 nefs of his memory fometimes induced him 
to anfwer fuch remarks as hardly deferved no- 
tice, and to enlarge on fmall circumflances which 
added little to the weight of his argument : but 
thofe only who have experienced can, in any 
degree, conceive the difficulty of exerting all 
the mental faculties in one -inftant, when the 
leaft deliberation might lofe the tide of adion ir- 
recoverably. llie people feldom err in appre- 
ciating the charader of fpeakers ; and thofe cli- 
ents who were too late to engage Donning on 
their fide, never thought themfelves fecure of 
fuccefs, while thofe agunft whom he was en- 
gaged were always apprehenfive of a defeat. 

As a lawyer, he knew that Britain could only 
be happily governed on the principles of her 
conftitution, or publick law; that the regal 
power was limited, and popular rights afcertained 
by it; but that the arffiocracy had no other power 
than that which too naturally refults from proper- 
ty, and which laws ought rather to weaken than . 
fortify: he was, therefore, an equal ilipporter of 
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juft jpferogative, and of national freedom, weigh* 
ing both in the noble balance of our recorded 
conftitution. An able and aipiring ftatefman, 
wha profefted the fame principles, had the wiA 
dom to folicit, and the merit to obtain, the friend* 
fhip of this great man ; and a connexion, planted 
ori^nally on the firm ground of fitnilarity in 
political fentiments, ripened into perfonal aiTcc-^ 
tion which nothing but death could have dif- 
folved or impaired. Whether in his minifterial 
ftation he might not fiifier a few prejudices in- 
fenfibly to creep on his mind, as the beft men 
have fuffered becaule they were men, may admit 
of a doubt; but, if even prejudiced, he was never 
imcandid, and though pertinacious in all his 
opinions, he had great indulgence for fuch as 
differed from him. 

His fenfe of honour was lofty and heroick; 
his integrity ftem and inflexible j'and though he 
had a ftrong inclination to iplendour of life, with 
a tafte for all the elegancies of fociety, yet no 
love of dignity, of wealth, or of pleafure, could 
have tempted him to deviate, in a fin/gl^ inftance, 
from the ftraight line of truth and hoiiefty. He 
carried his democratical principles even into fo* 
cial life, where he claimed no more of the con* 
verfiition than his juft (hare, and was always 
candidly attentive, when it was his turn to be a 
hearer. His enmities were ftrong, yet placable ; 
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but bU friendfhips were eternal; and if his afTec* 
tions ever lubdued his judgment, it mufl have 
been in cafes, where the fame or intereft of a 
friend were nearly concerned. The veneration 
with which he conllantly treated his father, 
whom his fortunes and reputation had made the 
happieil of mortals, cotild be equalled only by 
the amiable lendernefs. which he ihewed as a 
parent. He ufed to fpeak with wonder and ab- 
horrence of Swift, who was not aihamed to leave 
a written declaration, ** that he could never be 
fond of children;” and w'ltli applaufe of the 
caliph, who, on the eve of a decifive battle, 
which was won by his valour and wifdom, 
amufed himfelf in his tent with feeing his chil- 
dren ride on his feymitar, and play with his 
turban, and difmiflfed a general, as unlikely to 
treat the army with lenity, who durft reprove 
him for fo natural and innocent a recreation. 

For fome months before his death, the nurfery 
had been his chief delight, and gave him more 
plcafurc than the cabinet could have afforded: 
but this parental affedfion, which had been a 
fource of fo much felicity, was probably a caufe 
of his fatal illnefs. He had loll one fon, and 
expedled to lofc the other, when the author of 
this painful tribute to his memory parted from 
him with tears in his eyes, little hoping to fee 
him again in aperifhable ftate. — As he perceives, 
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Without afTeflation, that his tears now fteal fronn 
him, and begin to moiften the paper on which 
he writes, he reluftantly leaves a fubjedl, which 
he could not foon have exhaufled; and when he 
alfo Ihall rellgn his life to the great Giver of it, 
he delires no other decoration of this humble 
grave-ftone than this honourable truth : 

With none to flatter, none to recommend, 

DUNNING approv’d and mark’d him as a friend- 
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